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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TIMOTHY P. KOSEDNAR,


)








)




Employee,


)




  Applicant,

)    INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9501749

NORTHERN GRAINS, INC.,


)









)
AWCB Decision No. 96-0041




Employer,


)








)
Filed with AWCB Anchorage



and




)
   January 25, 1996








)

STATE FARM INSURANCE CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)



In our July 20, 1995, decision and order we ruled that Defendants had improperly changed physicians when they had Employee examined by Michael Newman, M.D.  We ruled we would not consider Dr. Newman's report for purposes of deciding whether a dispute under AS 23.30.095(k) existed.  Kosednar v. Northern Grains, Inc., AWCB Decision Number 95-0189 (July 10, 1995).  In a later decision  and order, we ruled Dr. Newman's June 22, 1995 report would be excluded from the evidence for all purposes.  We also refused to require Employee to return to Kris Hirata, M.D., Defendants' first choice of physician.  Kosednar v. Northern Grains, Inc., AWCB Decision Number 95-0314 at 4 - 5 (November 15, 1995).  Before that decision was issued, Defendants obtained a referral to Dr. Newman and Dr. Hirata from their second physician, Mary P. DeMers, D.O.  Employee refused to attend an examination by Dr. Newman or Dr. Hirata.  


A hearing was scheduled for December 14, 1995, regarding the issue of whether Employee must attend examinations by Dr. Newman and Dr. Hirata.  Employee is represented by attorney Charles Coe.  Defendants are represented by attorney Paul Lisankie.  Due to the length of the hearings scheduled before this case, we were unable to hear the issue as planned.  The parties agreed to submit written arguments, and we could decide the issue on the written record.  The briefs were filed by January 16, 1996, and the issue was ready for decision when we met on January 18, 1996.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

In our July 20, 1995, decision we found Dr. DeMers to be the employer's choice of a medical evaluator under AS 23.30.095(e).  On November 8, 1995, Defendants obtained a referral from Dr. DeMers for Employee to be examined by two medical specialists, Dr. Hirata and Dr. Newman.  Defendants made appointments for the examinations, but Employee refused to attend them.  


Employee contends Defendants are trying to circumvent the evaluation system by obtaining referrals after we found the change to Dr. Newman violated AS 23.30.095(e).  Employee contends the only purpose for the referrals is to get into evidence the same opinions that were rendered in June 1995 by these doctors.   


Defendants contend that motivation for the referral is not something the Board has been willing to consider.  Smythe v. NANA, AWCB Decision No. 94-0325 (December 22, 1994); See Brewster v. Davison & Davison, AWCB Decision Number 95-0218 (August 24, 1995).  Defendants note that AS 23.30.095(e) specifically provides that a referral by their choice of physician is not a change of physicians.  They contend there is no statutory basis for limiting the number or timing of referrals. 


In a different case, the employee changed physicians without giving the employer the notice required under AS 23.30.095.  We found her most recent physician was not the "attending physician" for purposes of determining whether a dispute under AS 23.30.095(k) existed.  Coffin v. Alaska Airlines, AWCB Decision No. 95-0127 (May 12, 1995) Subsequently, Coffin gave the proper notice, and the most recent physician became the "attending physician."  Coffin v. Alaska Airlines (Coffin II), AWCB Decision No. 95-0214 (August 21, 1995).  Defendants cite Coffin II as the Board's acknowledgement that a party may correct a procedural deficiency under section 95.  They argue that if an injured worker can correct a procedural deficiency in changing physicians, an employer should be able to do so as well.  


Finally, Defendants contend Employee has already agreed that they can correct the procedural remedy by getting a referral from their second physician.  In our November 15, 1995 decision and order, we stated:  "At hearing, the employee acknowledged the examining physician (Dr. DeMers) could refer the employee to Dr. Hirata who could perform an examination under referral from the employer's physician."  


Employee argues Dr. DeMers had not seen Employee for several months before her November referrals, and that Dr. DeMers should examine Employee before she makes the referrals.  Employee argues Defendants should not be allowed to get into evidence the past opinions of Dr. Newman and Dr. Hirata through the post-decision referral process.     


FINDINGS OF FACT AND CONCLUSIONS OF LAW

After its amendment in 1988 AS 23.30.095(e) now provides in pertinent part:

      
The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice . . . .  The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer's physician is not considered a change in physician. . . . . 


A companion provision similarly restricts an employee's right to change physicians without the employer's consent.
  On May 23 1988, the Department of Labor submitted its Enrolled Bill Report on CCS SB 322 in which it analyzed the effects of the bill.  The report states the changes to AS 23.30.095(a) and (e) would "[l]imit injured worker and employer change in treating physician or independent medical evaluator to only one without each other's written consent."  The House Judiciary Committee's "Sectional Analysis" of HCS CCS SB 322, dated April 6, 1988, discussed the effect of subsection 95(a) stating:


This section adds language that clarifies when the employee can seek medical treatment and limits the employee to no more than one change in choice of attending physician without the written consent of the employer . . . .  Its purpose is to prevent the abuse of frequent physician changes, with its resultant costly over treatment, by those seeking opinions to support their claims.


The legislature specifically stated that the Alaska Workers' Compensation Act (Act) should be interpreted so as "to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of AS 23.30."  Ch 79, §1, SLA 1988.


We agree with Defendants that there is nothing in the statute that specifically limits the number or timing of referrals to specialists by an employer's medical evaluator.  We agree with Defendants that we have previously permitted an employee to correct her failure to follow the statute's procedures in changing physicians.  Coffin II.


Although there may be instances when it is necessary for the injured worker to return to the Defendants' physician for examination before that physician writes a referral to a specialist, in this case we find Employee previously agreed with  Defendants that their physician could provide a referral.  Such an agreement is binding upon the parties.  8 AAC 45.050(f)(2).   We find it is unnecessary for Employee to return to Dr. DeMers before the referral is written.  


Because referrals to specialists have been written by Defendants' physician, we find Defendants have cured their previous procedural defect.  We find Employee must be examined by  Dr. Newman and Dr. Hirata, if Defendants so desire.  Because we have excluded Dr. Newman's previous examination report, we find we will not be able to consider it in our decision.  Therefore, it will be necessary for Dr. Newman to conduct another in-person examination of Employee and render his opinion based on this examination. 


ORDER

Employee must submit to examinations by Dr. Newman and Dr. Hirata, based upon the referral by Dr. DeMers, if Defendants  desire the examinations to be done. 


Dated at Anchorage, Alaska this 25th day of January, 1996.





ALASKA WORKERS' COMPENSATION BOARD





 /s/ Rebecca Ostrom               




Rebecca Ostrom, 





Designated Chairman





 /s/ Marc Stemp                   




Marc Stemp, Member





 /s/ Patricia Vollendorf           




Patricia Vollendorf, Member
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CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Timothy P. Kosednar, employee / applicant; v. Northern Grains, Inc., employer; and State Farm Insurance Co., insurer / defendants; Case No. 9501749; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of January, 1996.

                             _________________________________

                             Charles E. Davis, Clerk
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     �AS 23.30.095(a) provides:  "The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not consider a change in physicians."  This provision was added to the Alaska Workers' Compensation Act in 1988.  Ch 79, §13, SLA 1988.  





