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PJM Electric, Inc., petitioned for a retroactive executive officer waiver (EOW).  The request was heard at Anchorage, Alaska on January 18, 1996.  Peter Micket, President of the corporation and Jeff Moosman, vice-president/secretary/treasurer of the corporation, appeared and testified at the hearing.  Richard Austerman, Workers’ Compensation Officer and the Commission​er of Labor’s designee for making the initial determina​tion on the requests for a retroactive EOW, participated telephoni​cally.  The record was complete at the hearing’s conclusion, and the petition was ready for decision.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

PJM Electric, Inc., was issued its Certificate of Incorporation on February 21, 1995, by the State of Alaska.  Moosman testified that on April 17, 1995, he contacted his insurance agent at Allstate Insurance (Allstate) to purchase workers’ compensation insurance for the corporation's employees.  At that time, he gave the Allstate agent the Petition for Executive Officer Waiver form which had been filled in by he, Micket, and R.W. Carroll, vice president of the corpora​tion.  He testified he did not read item number 8 on the form which states: 


As required, the following are attached as a part of this application: a.  Copy of Certificate of Incorporation; b.  Copy of First page of Articles of Incorporation; c.  Copy of Page(s) of bylaws that the state officers’ titles and duties; and d.  Copy of page of minutes of corporation meeting that reflects petitioners' election or appoint​ment as executive officer.


Moosman testified he did not give the agent any of the documents mentioned in item number 8 of the petition.  Micket and Moosman both testified they thought they had done all that was necessary to get an EOW for the three executive officers; they trusted their Allstate agent to handle the details.


Moosman testified that in late April, 1995 he received a form from the National Council on Compensation Insurance dated April 28, 1995.  He provided a copy of this form for the record.  This form acknowledges receipt of an estimated or deposit premium payment for workers’ compensation insurance.  It listed CIGNA Insurance Company (CIGNA) as the insurer.  On the second page of the notice it states: “Carrier: An officer exemption form is attached.”  Moosman testified he believed everything was done as far as workers' compensation insurance and the EOW were concerned.


Unbeknownst to the officers of PJM Electric, Inc., the Allstate agent received a letter from CIGNA dated June 13, 1995 stating in part:  


We recently received the above application . . . .  During a review of this application it was noted that although the insured wishes to exclude coverage for the executive officers, an Executive Officer Waiver executed by the State of Alaska was not included with the application.  Please forward the approved waiver within 60 days to avoid the automatic addition of all officers. 


There is no evidence in the record of action by the Allstate agent until July 6, 1995 when the petition form, without the required attach​ments, was transmitted by facsimile to Austerman.  Austerman testified he spoke with the Allstate agent on that date, telling her what documents needed to be submitted in order to get an EOW.  He testified he had a staff member keep the petition form, expecting the required documents to arrive.  When the required documents had not arrived by July 19, 1995, the staff person phoned the Allstate agent and again advised what documents were needed from PJM Electric, Inc., to complete the petition.


There is no evidence in the record of action by the Allstate agent until a letter dated August 2, 1995, was sent to the corporation.  It advised the corporation that no EOW had been issued, and indicated the four documents stated in item 8 of the petition form needed to be submitted to the State of Alaska.  The letter stated the documents should be sent directly to the State of Alaska, Workers’ Compensation Division (Division) at its Juneau, Alaska address.


Moosman testified that, upon receipt of the letter dated August 2,  he turned the matter over to Micket.  Micket testified he faxed the required four documents to the Division.  These documents are date-stamped as received by the Division on August 21, 1995.  Both Moosman and Micket indicated this was the first time the documents were provided to the Division.   The Commissioner of Labor (Commissioner) issued the EOW for the three officers effective August 21, 1995.


Because PJM Electric, Inc., was charged a premium to cover the officers until the EOW was issued, a retroactive EOW was requested.  This request was denied by Austerman, acting as the Commissioner’s designee, because the necessary documents were not received until August 21, 1995, and the law requires that a completed petition be received.  The request for our review was filed, and this hearing followed.


FINDINGS OF FACTS AND CONCLUSIONS OF LAW 

Alaska Statute 23.30.240 provides the authority for the Commissioner to approve the waiver of workers’ compensation coverage by an executive officer of a corporation.  Our regulation 8 AAC 45.184(a) states the requirements for a completed petition for an EOW; the petition must include proof of incorporation, a copy of the page of the minutes reflecting the election as an executive officer, a statement of intent by the person wanting to waive coverage, an a copy of the required pages of the articles of incorporation.   Under 8 AAC 45.184(c) the waiver is granted or denied as follows:


Upon receipt of a completed petition, the commissioner will promptly grant or deny the waiver. When the commis​sioner denies a request for a waiver of coverage under this section, the commissioner will promptly mail to the petitioner a statement of reasons . . . .  If the request to waive coverage is denied, the petitioner may petition the board for a hearing to review the reasons for denial. . . .  After a hearing the board will, by means of an order, either affirm or reverse the commissioner’s decision.


We find the law requires the Commissioner's receipt of a completed EOW petition before he can grant or deny a request for an EOW.   To be complete, the petition must include the four documents listed in item 8 of the petition form.  We find all the evidence supports the Commissioner’s determination that the completed petition was not received until August 21, 1995.  Therefore, the first date the Commissioner could approve an EOW was August 21, 1995, the date the EOW was granted.  We conclude we must affirm the Commissioner’s decision to deny an EOW before August 21, 1995.


We are very sympathetic about the corporation's plight.  It appears Moosman trusted the Allstate agent to handle the details of the EOW.  This led to CIGNA’s sending an important communication to Allstate, and not to the corporation.  As a result, it was over two months before the corporation learned no EOW was in place because a completed petition had not been submitted to the State of Alaska.  
We find no mistake was made by the Commissioner or his staff.  We are without authority to remedy the error made by someone other than the State of Alaska.


ORDER

The Commissioner of Labor’s decision denying a retroactive Executive Officer Waiver for PJM Electric, Inc., is affirmed.  


Dated at Anchorage, Alaska this 25th day of January, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom               


Rebecca Ostrom, 



Designated Chairman



 /s/ Florence Rooney              


Florence Rooney, Member



 /s/ Patricia Vollendorf          


Patricia Vollendorf, Member
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APPEAL PROCEDURES

An order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


An order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of the petition for an executive officer waiver by PJM Electric, Inc., employer / petitioner; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of January, 1997.

                             _________________________________

                             Mary Malette, Clerk
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