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)








)
DECISION AND ORDER
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AWCB CASE No. 8616257

TUNDRA COPTERS,



)









)
AWCB Decision No. 96-0043




Employer,


)








)
Filed with AWCB Fairbanks



and




)       January 26, 1996








)

NORTH RIVER INS. CO.,


)








)




Insurer,


)




  Defendants.

)

___________________________________)



This claim for medical costs and a waterbed was heard at Fairbanks, Alaska on November 30, 1995.  The employee represented himself by telephone from his home state of Colorado.  Attorney Robert Groseclose represented the defendants.  The record was held open to permit the employee until January 15, 1996 to supply additional medical documents to support his claim and was deemed closed when we next met on January 25, 1996 after the time had passed for filing such medical reports.



It is undisputed that on July 29, 1986, the employee was moving concrete parking lot barriers for the employer when he felt pain in his lower back.  X-rays taken at Fairbanks Memorial Hospital demonstrated (1) asymmetry of nerve root size at L4/L5 and (2) a small mid-line disc herniation at L5/S1.  The employee was treated conservatively by orthopedist George Brown, M.D., and Michael Weber, PA-C., who expected that his condition would resolve and he would be able to return to work shortly.  The employee was released to return to his former employment by Dr. Brown as of March 25, 1987.  During an employer-requested medical evaluation (EME) performed in Anchorage on September 7, 1988,  Michael James, M.D., found no objective findings for neck or low back pain complaints, no clinical evidence of radiculopathy and stated that "the patient has elements of symptom magnification."  He said bone surgery during the employee's youth accounted for one and one-half inch discrepancy in the length of his legs.  Dr. James believed the employee was capable of lifting in excess of 40 pounds and of returning to work without restrictions.


On April 19, 1989 we approved a compromise and release (C&R) in this case.  The C&R resolved all issues except for the following:  "It is agreed that the employer and/or its workers' compensation carrier shall be responsible for reasonable and necessary medical expenses incurred and attributable to the injuries to the employee's low back on July 29, 1986."


The employee now seeks payment of medical costs including a waterbed and medications obtained in 1994, and expenses for  visits to physician's assistant Jeff Waters at the Community Health Center in Colorado Springs, Colorado, beginning on February 21, 1995.  Waters' note states that Martin "... has severe left lower back pain due to falling on a wet floor approximately two weeks ago."  Further, Martin notes that "...he has a history of fracturing the transverse process on his lumbar back region in 1984.  He states that he has had no trouble with this until recently when he had his fall."  The employee testified at hearing and our medical records reflect that he incurred fractures of transverse processes of L2, 3 and 4 on the left when he fell off a cliff in California in the early 1980s.  In his February 24, 1995 report, after the employee had undergone a CT scan, Waters stated, "CT scan results reveal that there is no disk herniation or involvement but does show that there are some old fractures of the left L3 and L4 transverse processes that show some chronic sclerotic changes."


In his medical reports, Waters has made no mention of or otherwise connected the employee's current condition with his 1986 Alaska lifting incident.  As noted, we held the record open to permit the employee to obtain and supply a medical opinion linking his current condition with his 1986 injury.  None was filed within the allotted 46-day period.  Accordingly, we closed the record.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of the employee's injury, AS 23.30.095(a) stated:


The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery re​quires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employ​ee has knowledge of the nature of his disabil​ity and its relationship to his employment and after-disablement.  It shall be additionally proved that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize contin​ued treatment or care or both as the process of recovery may require.  . . .


AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991).  It also applies to non-causation issues such as the need for continuing medical treatment or care under AS 23.30.095(a).  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make the connection."  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  


Once the employee makes a prima facie case of work-relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).  In Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption.  The employer must either produce substantial evidence which 1) provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 2) directly eliminates any reasonable possibility that the employment was a factor in the disability.  In Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1889 (Alaska 1993), the court stated:  "If medical experts have ruled out work-related causes for an employee's injury, then Wolfer and Grainger do not require that these experts also offer alternative explanations."


If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


At the initial stage of determining whether the presumption attaches, the employee's credibility is not considered.  Resler v. Universal Services, Inc., 778 P.2d 1146, 1149 (Alaska 1989); Cheeks v. Wismer & Becker/G.S. Atkinson, 742 P.2d 239 (Alaska 1987).  The weight to accord the doctors' testimony also occurs after determining whether the presumption is overcome.  Norcon, Inc. v. Alaska Workers' Comp. Bd., 880 P.2d 1051 (Alaska 1994).  We have the sole power to determine the weight accorded the employee's testimony.  AS 23.30.122.  The Alaska Supreme Court has said that when an employee testifies falsely in one instance, we may elect to disregard his otherwise uncontradicted testimony.  Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980).


Other than the employee's testimony, we find no evidence the employee's 1994 and 1995 medical expenses were related to his 1986 injury.  Nevertheless, assuming the employee's testimony was adequate to establish a presumption of compensability, we find Dr. James' opinion, that the medical conditions related to the work-related injury were resolved by 1988, was adequate to overcome the presumption.  Accordingly, we find the employee must prove his claim by a preponderance of evidence.


The record contains an absolute dearth of medical evidence relating the employee's 1994 and 1995 medical expenses with his 1986 injury.  Instead, the record reflects and we find these medical expenses were solely related to his childhood treatment of a genetic leg defect, his fall from a cliff in California in the early 1980s and his slip and fall on a wet floor in Colorado in early 1995.


Specifically concerning the employee's claim for waterbed costs incurred in February 1994, he provided no medical prescription requiring this apparatus.  Additionally, the employee has provided no other medical evidence documenting that any need for the bed was substantially related to the 1986 injury. Similarly, the employee has not produced any prescriptions or other documentation relating his medication costs or his medical treatments with his 1986 injury.
Accordingly, we conclude the employee's claim for costs associated with his 1994 waterbed and prescription costs and his 1995 medical treatments is denied and dismissed.


ORDER

The employee's claim for medical costs, including a waterbed, is denied and dismissed.


Dated at Fairbanks, Alaska this 26th day of January, 1996


ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown               


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici                


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jeffrey J. Martin, employee / applicant; v. Tundra Copters, employer; and North River Ins. Co., insurer / defendants; Case No.8616257; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 26th day of January, 1996.

                             _________________________________

                             Cathy D. Hill, Clerk
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