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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BRUCE T. HERBERT,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9414204

STATE OF ALASKA,



)









)
AWCB Decision No.




Employer,


)




  Defendant.

)
Filed with AWCB Anchorage

___________________________________)
    January 31, 1996


We heard this matter on November 29, 1995, in Anchorage, Alaska.  The employee was present and represented by attorney William M. Erwin.  The employer was represented by Assistant Attorney General Kristin S. Knudsen.  The record closed at the conclusion of the hearing.


ISSUE

Whether the employee suffered an injury which arose out of and in the course of his employment with the employer.


SUMMARY OF THE EVIDENCE

The employee testified that on Friday, June 3, 1994, he was performing janitorial and maintenance duties at the Valdez court house for the employer.  (Herbert's dep. at 20).  He explained:


A.  That evening I was carrying -- there were -- the Job  Service office and the law library have large garbage cans, trash cans, which occasionally get filled with a lot of heavy paper waste.



I was carrying one of these out on Friday night across the parking lot at the rear of the building to the unpaved area.  And it was very heavy, I couldn't directly lift it into the dumpster, so I swung it into the dumpster sideways.  And as I cleared the top of the dumpster, I felt my back jump.


. . . .


Q.  The last question I asked you was whether you had felt some immediate pain


A.  Yes.


Q.  And you said yes.  Okay.  What did it feel like?


A.  Just like I say, like my -- a jump in my back.  Moderate pain, but not severe.  Kind of like when you crack you knuckle.


. . . .


Q.  When did [your back] start hurting?


A.  My back never did hurt.  It was more a pain in my left hip and down my left leg that drew my attention through the weekend.


Q.  So over the weekend you developed a pain in your left hip and leg?


A.  Right.  But I didn't relate it to my back.


Q.  When did you notice the pain in your left hip?


A.  Saturday during the day as I was mowing the lawn.

(Id. at 24-27).


Q.  What happened after your hip started hurting when you were mowing the lawn?  Did you go in and do anything with your hip and leg?


A.  Well, I would hot tub with it during the weekend to see if it would help, but it wasn't really severe, it was just a nagging ache in my hip.


Q.  Had you ever felt anything like that before?


A.  No.


Q.  Did you have any feeling of numbness?


A.  Not until months later it started getting numb.


Q.  You said you went to the doctor Monday or Tuesday?


A.  I don't remember if it was Monday or Tuesday, but it was Monday or Tuesday the following week.


. . . .


Q. And do you recall telling the doctor what had happened?  


A.  No.  I didn't connect the two.  I explained the pain in my hip, and he told me I had a pulled muscle.


. . . .


Q.  When did you see a doctor again?


. . . .


A.  So then I came to Anchorage and saw Dr. Meinhardt.


Q.  When was it that you made the connection between the dumpster incident and your pain in your hip?


A.  I didn't until after I saw Dr. Meinhardt and he told me I injured my back.  Actually, he didn't tell, he just referred me to Dr. Newman
, and they discovered the injury.


. . . .


Q.  Did you continue to work through July and August?


A.  Yes.

(Id. at 30-33).


The employee terminated his employment with the state on September 15, 1994.


On October 3, 1994, the employee was seen by Ross N. Brudenell, M.D.  After reviewing a magnetic resonance image (MRI), the doctor felt there was a central and left-sided herniated nucleus pulposus (HNP).  (Dr. Brudenell's chart notes dated 10/3/94).  After reviewing the same MRI on October 11, 1994, Michael H. Newman, M.D., concurred with Dr. Brudenell's diagnosis.  (Dr. Newman's chart notes dated 10/11/94).


On October 12, 1994, the employee filed an application for adjustment of claim (dated October 10, 1994) relating to low back injury which he claimed occurred on June 3, 1994.  In describing how the injury happened, he stated,  "lifting bag - janitorial job - immediate back pain."


Because conservative treatments failed to relieve the employee's back and leg pain, Dr. Newman performed a "Posterior lumbar interbody and transverse process fusion with TSRH instruments, left iliac crest bone graft."  (Dr. Newman's operative report dated December 8, 1994).


At his deposition taken June 8, 1995, Dr. Newman testified in response to Mr. Erwin's direct examination:


Q.  From the history given to you by Dr. Brudenell is his L4 injury consistent with the claimed incident of throwing a bag in the trash?


A.  Yeah.  Yes, it is.


Q.  Can you remember or do you remember when you operated and looked at the wound as to whether or not you could tell whether it was recent or had been a long term, chronic herniation?


A.  Well, it had been more than a couple of weeks.  I mean, more than a couple of months, but beyond that I don't think you can say as much.


In response to cross-examination by Ms. Knudsen, the doctor stated:


Q.  Doctor, from the actual observation that you made of the disk and stuff in the course of the operation, was there anything about the injury that indicated how it had happened?


A.  No.


Q.  Other than Mr. Herbert's statement, do you have any information of an objective or scientific nature to indicate how this injury came about?


A.  No.

(Dr. Newman's dep. at 12-14).

     At the hearing, the employee's relevant testimony was basically in line with his deposition testimony.  


Richard A. Mitchel testified at the hearing that he, a resident of Valdez, has been friends with the employee for a number of years.  He said that for the last three years they have spent a lot of time together sport fishing on the employee's boat.  Mitchel explained that in mid-June 1994, he actually started working for the employee in getting his boat in the water.  He said the employee needed the help because of problems he was having with left hip and leg.  He said the employee complained of considerable pain and had difficulty sitting, standing, and walking.  Mitchel testified that the employee's condition was so bad he could not even walk down the ramp at the boat harbor.


Also testifying at the hearing was Patricia Wilson, the employee's wife pending a divorce.  She stated that she and the employee have been married for four years.  Wilson testified that during this period of marriage, and even before, the employee has always been bothered by pain and stiffness in his left hip and leg. She stated that he experiences increased pain and stiffness after prolonged periods of inactivity such as sitting.  The witness said she could attest to this fact because she and the employee had traveled by air a good deal and she had seen the effect it had on the employee.  She further stated that the employee never mentioned to her anything about the June 3, 1994 incident at the time or even thereafter.  It was Wilson's belief that the employee is not telling the truth in claiming that he was injured at work on June 3, 1994.  When asked directly whether the pending divorce had an impact on testimony in any way, the witness responded, "No."


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The dispute between the parties in this case is whether the employee suffered an injury to his back, left hip and left leg on June 3, 1994 while throwing a bag of trash into a dumpster.  The Alaska Workers' Compensation Act (Act) defines "injury" and "arising out of and in the course of employment.  AS 23.30.265(17) provides in pertinent part: "injury" means accidental injury . . . arising out of and in the course of employment. . . .


AS 23.30.265(2) provides:


"arising out of and in the course of employment" includes employer-required or supplied travel to and from a remote jot site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes activities of a personal nature away from employer-provided facilities;


Under the Act, there is a presumption of compensability for employee injuries.  AS 23.30.120(a) provides in pertinent part:  "In a proceeding  for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 


To overcome the presumption once it attaches, the employer must present substantial evidence that the claim is not work-related.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Burgess Constr. v. Smallwood, 689 P.2d 1206, 1211 (Alaska 1985).  Substantial evidence is "such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion."  Fireman's Fund Am. Ins. Co. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Compensation Bd., 411 P.2d 209, 210 (Alaska 1966)).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon, Inc. v. Alaska Workers' Compensation Board, 880 P.2d 1051 (Alaska 1994) (quoting Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976,977 (Alaska 1991).  
If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The weight to be accorded the doctor's testimony must take place after a determination of whether the presumption had been overcome.  Norcon, Inc., 880 P.2d 1551 (Alaska 1994).  Finally, there can be no construction in the employee's favor.  1988 SLA ch. 79 § 1(b).


Based on the above discussion, the first question which must be determined is whether the employee has established the requisite preliminary link so that the presumption of compensability attaches to his claim.  We find that the employee has met this burden of proof through his own testimony.


Next, we must determine whether the employer has presented substantial evidence to overcome the presumption.  We find such evidence has been presented.  First, there is the fact that while the employee claims he suffered a work-related injury in June for which he sought medical treatment through the summer and fall, he never notified his employer of his condition and its relation to his work until he quit his job and filed his AAC in September.  In addition, Wilson, the employee's wife for four years, testified that as long as she has known him, he has suffered from hip and leg pain and stiffness. We find it eliminated all reasonable possibilities that the employee's disability was work-related.


Since we have found that the presumption has been overcome by substantial evidence, the employee must prove all elements of his claim by a preponderance of the evidence.  We find that he has not carried this burden of proof.  In addition to the employee's testimony as to what happened, we have the testimony of Mitchel, his friend.  He stated that in mid-June the employee was stiff and in such pain that he had considerable difficulty in carrying out many physical activities.  According to him, this included the employee's inability to walk down a ramp at a boat harbor and help get his boat ready for the season.  This account is diametrically opposed to what the employee testified to.  The employee said that he did not feel any real pain or numbness until months after the June 3, 1994 incident. It is also contrary to what Wilson testified to.  Accordingly, we do not find Mitchel to be a credible witness, and, as such, we do not rely on his testimony to support the employee's claim.
  While the employee might want us to rely on it  Dr. Newman's statement that the injury in question was consistent with the employee's version of what happened, it is also true that he found nothing from the surgery that indicated how or when the injury occurred.  From this we find nothing in the doctors's testimony that is particularly supportive of the employee's claim.


On the other hand, there are a number of factors that put into question the employee's credibility.  First, the employee failed to give his employer any type of verbal or written notice of the injury until he filed his AAC on October 12, 1994.  Next, we find it highly unlikely that a person could do something on a Friday which brought immediate pain to the hip and leg which produced enough pain over the weekend to concern him enough to seek medical treatment on Monday, and, at the same time, claim it took until October to make the connection between his hip and leg problems and the June 3, 1994 back injury.  Finally, we find Wilson to be a credible witness whose testimony was not effected by the pending divorce.  From her testimony, we find the employee suffered pain and stiffness from his hip and leg prior to their marriage, during their four years of marriage and long before the alleged June 3, 1994 incident.  This evidence negates any credibility that the employee might otherwise have.  We conclude from these findings that the employee did not suffer a work-related injury on June 3, 1994, and, as such his claim must be denied and dismissed.


ORDER

The employee's claim for benefits is denied and dismissed.


Dated at Anchorage, Alaska this 31st day of January, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder           


Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn                


S.T. Hagedorn, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Bruce T. Herbert, employee / applicant; v. State of Alaska, employer; self-insured / defendant; Case No.9414204; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of January, 1996.

                             _________________________________

                             Charles E. Davis, Clerk
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     � The first record we find of a visit to Dr. Meinhardt was September 21, 1994.


     �  The medical records reflect that the employee started treating with Dr. Newman on October 11, 1994.  On October 3, 1994, the employee was seen by Ross N. Brudenell, M.D., locum tenens for Dr. Newman.


     � AS 23.30.122 provides:





	The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness's testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury's findings in a civil action.





