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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DUNCAN STONE,




)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9101981

FLUID AIR COMPONENTS,


)









)
AWCB Decision No.96-0051




Employer,


)








)
Filed with AWCB Anchorage



and




)
   February 1, 1996








)

LIBERTY NORTHWEST,



)








)




Insurer,


)




  Defendants.

)

___________________________________)


We held a hearing on this matter on December 12, 1995 in Anchorage, Alaska. The employee was present and represented by attorney Steven D. Smith.  Attorney Clay Young represents the employer.  The record closed at the conclusion of the hearing.  


We reopened the record on January 4, 1996 to inform the employee's attorney he had failed to include a hearing memorandum with his motion for accepting a late filing of a hearing memorandum.  The employee had, however, filed the exhibits to the brief.  We kept the record open for the remainder of that day to give the employee an opportunity to provide his hearing brief.  The employee's attorney failed to do so.  We closed the record at the end of the business day on January 4, 1996.


ISSUE

How to calculate the employer's future compensation liability when prorating litigation costs and expenses in a third-party action.  


SUMMARY OF THE EVIDENCE

The employee, Duncan Stone, was injured on February 2, 1991 during the course and scope of his employment with the employer.  As a result of this injury, the employee filed a personal injury claim against a third party, Empire Alaska Seafoods, Inc.  The employee settled that lawsuit for a total sum of $750,000.00 of which $150,000.00 was allocated to his wife and daughter.  Between the time of the injury and settlement, the employer had paid $74,408.07 to the employee in workers' compensation benefits.  Pursuant to AS 23.30.015(g), the employer sought reimbursement for the amount of money it paid to the employee in workers' compensation benefits.  


The parties are in dispute as to the amount of attorney fees the employer should be responsible for in the employee's third-party actions.  In Stone v. Fluid Air Components, AWCB Decision No. 95-0029 (February 2, 1995)(Stone I), we determined the employer's future compensation liability should be considered when prorating litigation costs and expenses in a third-party action.  


The employee argues he needs approximately $150,000.00 invested today at 8.5% interest to cover future medical expenses for the duration of his life.  Based on this $150,000.00 figure, the employer's right to reimbursement of $74,408.07 would be totally offset by the amount of attorney fees it owes the employee.


The employer argues the amount of future medicals will be substantially less then $150,000.00.  Furthermore, the employer argues there is considerable uncertainty as to the employee's future medical costs; therefore, we should allow the employer to pay as the medical expenses are incurred. This would require the employee to submit his medical expenses to the employer on a regular basis.  The employer would then calculate the percentage of additional liability it incurred, and prorate that percentage to the amount of attorney fees in the third party action.  The employer would then pay the additional amount to the employee. 


Anthony Gallela, an economist, testified for the employee.  His testimony is summarized in a report he prepared, which states in part:


Of the costs listed above, $5,114 were incurred in 1993.  These costs are considered maintenance costs and will, most likely, be repeated annually in the future to date of death.  The costs of $5,114 are comprised of two elements.  That is, $3,222 in travel expenses related to medical treatment and $1,832 in direct medical services.


Duncan may incur these costs from now until the statistical end of his life in 2026.23 or approximately 32.23 years. . . .


The estimated annual expenditure for travel related to medical treatment, $3,222, is projected for 32.23 years and reduced to present value in a manner similar to the procedures on pages 26-27.  The resulting lifetime cost is then $99,326.  


The cost for medical services is not reduced to present value because the recent inflation rate of medical services far exceeds applicable interest rates.  Infact, for the last 10 years the medical care portion of the CPI has been increasing at an increasing rate.  We have not calculated a predicted medical care inflation rate at this time.  When we accomplish this, the cost of future medical care may be recalculated and the results used to alter the opinions and findings of this report as appropriate.  


However, for the present, the future direct medical care is estimated by multiplying 32.23 years by $1,832 resulting in $59,045.


Thus:
$99,326




 59,045


     $158,371

(Exhibit 1 to Gallela's January 13, 1994 dep.). 



The employee testified next. He stated he has lived in Unalaska for eight years.  Three weeks after he was injured on February 2, 1991, he returned home.  Since 1992, his medical treatment has been routine.  He sees Kenneth Pervier, M.D., approximately twice a year for pain management and nerve damage monitoring.


The employee testified his travel expenses for medical treatment will increase.  He had been travelling to medical treatments at a lower cost because there was competition between airlines flying out of Unalaska.  Because of the bankruptcy of one airline, and loss of that competition, ticket prices have increased.  He paid $720.00 for an advance purchase ticket to the hearing.  


The employee testifies he often falls and that such falls are directly related to the work-related injury.  Three weeks prior to the hearing he fell and hit his head.  The medical expenses relating to that fall were approximately $400.00.  


John Murray, the claims adjuster for the employer, was the final witness.  He stated he thought it would be easier to "keep the file open" on the employee, and require the employee to submit medical bills periodically, prior to receiving reimbursement.  Murray believes that if the employee's medical expenses actually exceed the settlement, he would then have all the documents in his file and would be prepared to pay any of the employee's bills immediately.


Dr. Pervier testified in his June 14, 1995 deposition, that he has been seeing the employee approximately twice per year for pain management treatment.  (Pervier dep. at 7 and 15).  He expects his treatment to be the same in the foreseeable future. (Id. at 58).  He does opine that as the employee gets older, he would be more prone to break bones in his falls. (Id. at 60). Thus, his medical costs might increase.  In addition, the employee might wish to seek out different pain clinics for assistance.  (Id. at 58). 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska legislature specifically stated that the Alaska Workers' Compensation Act() should be interpreted so as "to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of AS 23.30."  Ch 79, §1, SLA 1988.


If the employee recovers damages from a third party, he is required to pay to the employer "a reasonable attorney fee determined by the board." AS 23.30.015(e)&(g).
  See also, Cooper v. Argonaut, 556 P.2d 525 (Alaska 1976).  


AS 23.30.015(e)&(g) do not require attorney fees to be prorated among the parties to the exact amount, but rather, the attorney fees should be prorated "reasonably."  We believe the quickest and most efficient way to carry out the legislative intent of AS 23.30.015(e)&(g) is to calculate future medical liability at the time of the third party recovery.  Therefore, at this time, we must best determine the employee's future medical expenses.  Because the employee was the only party that presented a calculation of future expenses, and we find such calculations reasonable, we will adopt the figure he submitted.  Therefore, we find the employee's future medical expenses to be $158,371.00.  Therefore, the employer's future compensation liability when prorating litigations costs and expenses in the employee's third-party action is $150,000.00.


ORDER

The employer's future compensation liability, for the purpose of prorating litigation costs and expenses in the employee's third party action, is $158,371.00.


Dated at Anchorage, Alaska this 1st day of February, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna               


Patricia Huna, 



Designated Chairman



 /s/ Marc Stemp                  


Marc Stemp, Member



 /s/ Patricia Vollendorf         


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Duncan Stone, employee / applicant; v. Fluid Air Components, employer; and Liberty Northwest, insurer / defendants; Case No.9101981; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 1st day of February, 1996.

                             _________________________________

                             Mary Malette, Clerk
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     � AS 23.30.015(g) & (e) provides in pertinent part:





		(g) If the employee or the employee's representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A),(B), and (C) of this section, insofar as the recovery is sufficient after deducting all litigation costs and expenses.  Any excess recovery by the employee or representative shall be credited against any amount payable by the employer thereafter. 





		(e) An amount recovered by the employer under an assignment, whether by action or compromise, shall be distributed as follows:


		(1) The employer shall retain an amount equal to


		(A) the expenses incurred by the employer in respect to the action or compromise, including a reasonable attorney fee determined by the board.





