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We heard this joint petition for a second independent medical evaluation (SIME) in Anchorage, Alaska on January 17, 1996.  Attorney Keri Clark represents the employer.  The employee appeared telephonically representing himself.  We closed the record at the hearing's conclusion.


ISSUE

Whether we should exercise our discretion under AS 23.30.095(k) to order an SIME.  


SUMMARY OF THE EVIDENCE

The employee alleges he suffers from carpal tunnel syndrome as a result of his employment with the employer.  He filed a notice of injury on April 15, 1995 claiming March 18, 1994 as the approximate date of injury.  On April 20, 1995 the employee also filed an Application for Adjustment of Claim requesting temporary total disability benefits (TTD), and permanent partial impairment benefits (PPI).  In an Application filed on December 29, 1995, the employee added medical costs to his claim.   


On June 9, 1995 the employer controverted all benefits because the "claim [is] barred due to late filing of claim per 23.30.100(a), insured doubts validity of claim. [I]nvestigation pending."  On July 20, 1995 the employer filed another Notice of Controversion, controverting the employee's permanent impairment rating because it was "undetermined how permanent impairment rating was calculated.  It does not appear to be consistent with AMA Guidelines, Third edition, unrevised."   On July 20, 1995 the employer also filed an answer to the employee's application, stating the claim is barred under AS 23.30.100, AS 23.30.105, AS 23.30.110(c), and the last injurious exposure rule.  The employer also alleged the injury did not arise out of or in the course and scope of his employment, and the employment was not a substantial factor in causing the employee's alleged disability.


The parties filed a joint petition requesting a SIME.  On a SIME form, both parties identified the degree of permanent impairment as the only medical dispute at issue.  The parties attached supporting medical reports.  


The employee's treating physician, Ronald Gardner, M.D. diagnosed the employee with carpal tunnel syndrome.  He stated the cause of that injury was a result of "the perpetual and repetitive motion of the hands opening and closing in order to go through vast quantities of crab, long hours consisting of 80 - 100 hr weeks,  also pushing and lifting extreme weight." (Gardner May 18, 1995 report).  Dr. Gardner rated the employee's PPI at 36%. (Gardner October 12, 1995 letter).  Dr. Gardner recommended surgery for the employee, which was performed on July 26, 1995.


Michael James, M.D. performed an independent medical evaluation (IME) for the employer under AS 23.30.095(e).  He believes "that at best this was an exacerbation of a preexisting problem."  (James November 29, 1995 report at 5).  Dr. James rated the employee as 3% permanently impaired.  Dr. James stated:


Retrospectively, I am unable to state categorically where the surgery was reasonable and necessary as there is very sketchy presurgical history.  My expectations would have been that he would have had some trial of conservative measures, and I would have hoped for some type of electrodiagnostic testing prior to the surgery; however, this was not done. . . . No further treatment is recommended.

Id.


At the January 17, 1996 hearing, we asked the parties if there were any other medical disputes that were not included in the forms they submitted.  The parties admitted that there were more medical disputes.  The employer stated, however, it only wanted an SIME on the degree of permanent impairment.  The employee argued he wanted the SIME on all the issues in medical dispute.  At the hearing, we found a medical dispute existed, and orally ordered an SIME.  We then stated we would review the record more thoroughly before deciding the scope of the SIME.  Because of this investigation, we did not order the parties to take any further action.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


AS 23.30.135 provides in pertinent part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.


Under AS 44.62.540 we have 30 days to reconsider an order.  After reviewing the record, we will reconsider our oral order made on January 17, 1996. 


We deny the parties' petition for a SIME at this time. We find a number of issues in this case need to be resolved before we, the parties, and the physician expend time and expense on a SIME.  The employer is alleging AS 23.30.100, AS 23.30.105 and AS 23.30.110(c) defenses.  Furthermore, the employer is also claiming a last injurious exposure defense, but has not yet joined any other employers.  We find under these particular circumstances, where there are so many issues, most, if not all these issues should be resolved prior to our ordering a SIME.  We believe such a progression would best ascertain the rights of the parties and provide for efficient resolution of the claim.  AS 23.30.135.


In our review of the file, we also find more then one medical issue in dispute.  We also see a medical dispute exists regarding the issues of causation and treatment.  This finding is in contrast to the parties' representations in the documents they submitted prior to the January 17, 1996 hearing.  We find a SIME should include all medical issues in dispute.  If a party requests a SIME on one disputed issue, but not other issues in dispute, that party should provide us with the reasoning behind that request.  Therefore, we find the parties should list all of the AS 23.30.095(k) medical disputes at issue in the case.  


In conclusion, we deny the parties' petition for a SIME at this time.  We find the parties should take action to resolve the multiple underlying issues prior to a SIME determination.  Furthermore, we find the parties should include all the medical disputes at issue in the documentation, prior to requesting a SIME, or a reasonable explanation why a SIME is unnecessary on some section AS 23.30.095(k) issues.  


ORDER

 The parties' petition for a Second Independent Medical Evaluation is denied at this time.  


Dated at Anchorage, Alaska this 2nd day of February, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna                


Patricia Huna,



Designated Chairman



 /s/ Patricia Vollendorf          


Patricia Vollendorf, Member



 /s/ Florence Rooney               


Florence Rooney, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Richard Yorke, employee / applicant; v. Osterman Fish, employer; and Cigna/INA/ALPAC Co., insurer / defendants; Case No. 9429954; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of February, 1996.

                             _________________________________

                             Mary Malette, Clerk

SNO

�








