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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CRAIG D. HUBBARD,



)








)




Employee,


)





  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9325648

PACE MEMBERSHIP WAREHOUSE,

)









)
AWCB Decision No.96-0059




Employer,


)








)
Filed with AWCB Anchorage



and




)
   February 9, 1996








)

AETNA CASUALTY & SURETY,


)








)




Insurer,


)




  Defendants.

)

___________________________________)


This request for a Board-ordered second independent medical evaluation (SIME) was heard at Anchorage, Alaska on January 31, 1996.  The employee was not present, but was represented by attorney Robert Rehbock.  Attorney Patricia Zobel represented the employer.  The record closed at the conclusion of the hearing.


ISSUE

Whether we should exercise our discretion under AS 23.30.095(k) to order an SIME.  


SUMMARY OF THE EVIDENCE

On November 11, 1993 the employer filed a notice of injury, stating the employee claimed he sustained a back injury during the course and scope of employment.  The employer paid compensation and benefits for the employee's back injury.  The employee also sought treatment for hip pain, and the employer controverted the employee's treatment related to his hip condition.  Following that controversion, the employee filed an Application for Adjustment of Claim for temporary total disability, medical costs, and penalties relating to the hip condition.  


The employer requested an SIME.  The employee waived his right to an SIME.  (January 3, 1996 Prehearing Summary).  At the January 31, 1996 SIME hearing, the parties identified the medical dispute to be causation of the employee's hip and shoulder condition.  The parties explained the employee's back injury is not a disputed issue. 


The employee then requested a delay of an SIME until the parties took all the medical depositions pursuant to the employee's request for cross-examination of the employer's independent medical examiners (IMEs).  The employer argued the SIME should proceed immediately because further delay is not necessary.  Furthermore, it might not depose it's IME physicians, but rather, have then testify at the hearing on the merits of the case. 



The medical reports demonstrate the following regarding the employee's hip condition.  The employee's treating physician, Edward Voke, M.D., diagnosed the employee with a preexisting hip condition which was substantially aggravated by his work-related injury.  (Voke June 26, 1995 report).
Michael James, M.D., who conducted the employer's IME, diagnosed the employee's hip condition as a degenerative, preexisting problem, unrelated to the work injury.  (James April 21, 1995 report).  


The medical reports further demonstrate the following regarding the employee's shoulder condition.  The employee's treating physician, Dr. Voke asserts the employee's left shoulder condition was "secondary to his October 1993 injury."  (Voke June 13, 1995 report).  Ilmar Soot, M.D., the employer's second IME, states: "Certainly there is no objective indication that this shoulder pain is related directly to the October 1993 injury."  (Soot August 19, 1995 report, at 7).  

 
FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.095(k) as amended provides in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


We conclude a medical dispute exists regarding causation of the employee's hip condition and shoulder condition.  We find Dr. James and Dr. Voke disagree on the cause of the hip condition.  In addition, we find Dr. Voke and Dr. Soot disagree on the cause of the shoulder condition.   Because of these disputes, we find an SIME is necessary for a fair determination. We therefore exercise our discretion under AS 23.30.095(k) to order an SIME on these issues. 


We find the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial or lack the qualifications or experience to perform the examination.  8 AAC 45.095(f). We find a physician with a specialty in orthopedics should perform the SIME.  Douglas Smith, M.D., and Edward Voke, M.D., are physicians on our list who specialize in orthopedics.  The employee has been treated or examined by both Dr. Smith and Dr. Voke.  Because these doctors previously treated or examined the employee, we request each party submit a list of three doctors specializing in orthopedics.  These lists shall be submitted by February 23, 1996.

ORDER


1.
An SIME shall be conducted regarding the causation of the employee's hip and shoulder condition.  


2.
The parties shall proceed as follows:


A.
All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  Each party may submit up to three questions for each of the employee's medical conditions for a total of six questions, by February 23, 1996.  These questions may be used in the letter to the SIME physician.  The questions should relate to issues currently in dispute under AS 23.30.095(k) - causation of the hip and shoulder condition. Each party shall also submit a list of three names of doctors specializing in orthopedics.


B.
The employer shall prepare two copies of all medical records in its possession, including physicians' depositions, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders, and serve the binders upon the employee with an affidavit verifying the binders contain copies of all the medical records in the employer's possession regarding the employee.  This must be done by February 12, 1996.  


C.
The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us by February 23, 1996, together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us,  the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer together with an affidavit stating it is identical to the binders filed with us.  The employee shall serve the employer and file the binders with us by February 23, 1996.


D.
If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions. 


E.
The parties shall specifically identify the film studies which have been done and which films the employee will hand carry to the SIME.  The employee shall prepare the list by February 12, 1996, and serve it on the employer.  The employer shall review the list for completeness.  The employer shall file the list with us by February 23, 1996.


F.
Other than the film studies which the employee hand carries to the SIME and the employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the us. 


G.
If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician’s office.


Dated at Anchorage, Alaska this 9th day of February, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna             




Patricia Huna, 



Designated Chairman



 /s/ S.T. Hagedorn              


S.T. Hagedorn, Member



 /s/ Harriet Lawlor             


Harriot Lawlor, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Craig Hubbard, employee / applicant; v. Pace Membership Warehouse, employer; and Aetna Casualty & Surety, insurer / defendants; Case No. 9325648; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of February, 1996.

                             _________________________________

                             Charles Davis, Clerk
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