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MARK A. KING,
)


)

                Employee,
)

                  Applicant,
)


)

        v.
)   INTERLOCUTORY


)   DECISION AND ORDER

B & C AUTO SUPPLY, INC.,
)


)   AWCB CASE No. 9423321               Employer,
)  


)   Decision No. 96-0067

        and
)


)   Filed with AWCB Juneau

GENERAL ACCIDENT INSURANCE CO.
)        February 16, 1996


)

                Insurer,
)

                  Defendants.
)


)


We met in Juneau on 14 February 1996 to determine if we should exercise our discretion to order a second independent medical evaluation (SIME) under AS 23.30.095(k), as requested by the parties.  Employee is represented by attorney Michael J. Patterson.  Defendants are represented by attorney David D. Floerchinger.  We closed the record and concluded our deliberations on 14 February 1996.


ISSUE

1.  Does a dispute exist, under AS 23.30.095(k), regarding the degree of Employee's permanent impairment?


2.  If there is a dispute under number 1, should we exercise our discretion to order an SIME?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The record indicates Employee sustained back and neck injuries in a work-related auto accident on 18 October 1994.  His treating physician, Samuel Schurig, D.O., determined Employee was medically stable and rated him at 25 percent permanent partial impairment (PPI) on 4 July 1995.  Defendants' physicians, Mark Gabr, M.D., and Thad C. Stanford, M.D., conducted an independent medical evaluation on 22 April 1995.  They concluded Employee had no permanent impairment related to his work injury.


At a prehearing conference held on 31 January 1996 the parties agreed there is a dispute over degree of impairment under AS 23.30.095(k), and they further agreed to submit this matter for determination on the written record.  The prehearing conference summary indicates this is the only issue set for our determination.


FINDINGS OF FACE AND CONCLUSIONS OF LAW

AS 23.30.095(k), as amended 4 September 1995, provides in pertinent part:


  In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded. 


8 AAC 45.092 provides in pertinent part:


  (e) In selecting an independent medical examiner to perform an examination under AS 23.30.095(k), the board or its designee will consider these factors in the following order:


    (1) the nature and extent of the employee's injuries;


    (2) the physician's specialty and qualifications;


    (3) the physician's experience in treating injured workers in this state or another state;


    (4) the physician's impartiality; and


    (5) the proximity of the physician to the employee's geographic location.


  (f)  If the board or its designee determines that the list of independent medical examiners does not include an impartial physician with the specialty, qualifications, and experience to examine the employee, the board or its designee will notify the employee and employer that a physician not named on the list will be selected to perform the examination.  The notice will state the board's preferred physician's specialty to examine the employee.  Within 10 days after notice by the board or its designee, the employer and employee may each submit the names, addresses, and specialties of no more than three physicians.  If both the employee and the employer recommend the same physician, that physician will be selected to perform the examination.  If no names are recommended by the employer or employee or if the employer and employee do not recommend the same physician, the board or its designee will select a physician, but the selection need not be from the recommendations by the employee or employer.


Based on the prehearing summary, and documents in the record, we find there is a medical dispute regarding the degree of Employee's permanent impairment.  We find this dispute significant because Employee's physician rated him at 25 percent permanent impairment, attributable to his work injury, and Defendants' physicians found no work-related permanent impairment.  We also find the parties agree to our ordering an SIME.  Accordingly, we exercise our discretion under AS 23.30.095(k) to order an SIME.


We find the SIME must be performed by a physician on our list of physicians for SIMEs unless the list of examiners "does not include an impartial physician with the specialty, qualifications, and experience to examine the employee. . . ."  8 AAC 45.092(f).  Based on the current record, we find Employee's condition is orthopedic in nature, and we will therefore select an orthopedic physician to conduct the SIME.  We find two physicians on our list with this specialty, Douglas Smith, M.D., and Edward Voke, M.D.  There is no evidence either physician has examined Employee or is otherwise impartial.  Accordingly, we will select whichever physician is available at the earliest date.


ORDER


1.  An SIME shall be conducted regarding Employee's permanent partial impairment (PPI) by Douglas Smith, M.D, or Edward Voke, M.D., in accord with this decision.


2.  The parties shall proceed as follows:


A.  All filings regarding the SIME shall be directed to Workers' Compensation Officer Betty J. Johnson's attention.  The parties may submit up to three questions by 29 February 1996 for us to consider including in the letter to the SIME physician.  The questions should relate to Employee's permanent partial impairment.


B.  Defendants shall prepare two copies of all medical records in their possession, including physicians' depositions, put the copies in chronological order by date of treatment with the oldest documents on top, number the pages consecutively, put the copies in two binders, and serve the binders on Employee with an affidavit verifying the binders contain copies of all the medical records in Employer's possession regarding Employee.  This must be done by 29 February 1996.  


C.  Employee shall review the binders.  If the binders are complete, Employee shall file the binders with us by 8 March 1996 together with an affidavit stating the binders contain copies of all the medical records in Employee's possession.  If the binders are incomplete, Employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders.  Employee shall place each set of copies in a separate binder as described above.  Employee shall file two of the supplemental binders with us,  the two sets of binders prepared by Employer, and an affidavit verifying the completeness of the medical records.  Employee shall serve the third supplemental binder upon Employer together with an affidavit stating it is identical to the binders filed with us.  Employee shall serve Employer and file the binders with us by 12 March 1996.


D.  If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions. 


E.  The parties shall specifically identify the film studies which have been done and which films the employee will hand carry to the SIME.  Employee shall prepare the list by 29 February 1996 and serve it on Employer.  Employer shall review the list for completeness.  Employer shall file the list with us by 12 March 1996.


F.  Other than the film studies which Employee hand carries to the SIME and Employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to us. 


G.  If Employee finds it necessary to cancel or change the SIME appointment date or time, Employee shall immediately contact Workers' Compensation Officer Betty J. Johnson at (907) 465-6057 and the physician’s office.


Dated at Juneau, Alaska this 16th day of February, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                  


Lawson N. Lair, 



Designated Chairman



 /s/ James G. Williams          


James G. Williams, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Mark A. King, employee / applicant; v. B & C Auto Supply, Inc., employer; and General Accident Insurance Company, insurer / defendants; Case No. 9423321 dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 16th day of February, 1996.

                             _________________________________


                   Susan N. Oldacres
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