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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WAYNE YOAKUM,




)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9427238

ALASKA PETROLEUM CONTRACTORS,

)









)
AWCB Decision No.96-0074




Employer,


)








)   Filed with AWCB Fairbanks 



and




)      February 23, 1996








)

INDUSTRIAL INDEMNITY,


)








)




Insurer,


)




  Defendants.

)

___________________________________)


The parties' stipulated request for an order assigning the reemployment evaluation requested in this case to an earlier case file, AWCB Case No. 9111151 from an injury dated April 21, 1991, was heard on January 25, 1996 at Fairbanks, Alaska.  The employee was represented by attorney Michael Patterson; Patricia Zobel represented the defendants.  The record closed at the end of the hearing.


The parties' stipulation reads, in part:



COME NOW Wayne Yoakum and Alaska Petroleum Contractors and Industrial Indemnity, its insurance carrier, and stipulate to the following facts and to the removal of this claim from the docket.



  1. Mr. Yoakum has filed two workers' compensation claims, which are at issue here.  The first one is date of injury 4/21/91, AWCB Case No. 9111151 and the second is date of injury 9/9/94, AWCB No. 9427238.



  2.  Mr. Yoakum applied for rehabiliation benefits under AWCB Case No. 9427238.  As Mr. Yoakum had a 0% impairment rating performed by Dr. Tivnon, the employer appealed the finding of eligibility.



  3.  The appeal of the rehabilitation question is set to be heard in Fairbanks on January 25, 1996.



  4.  Subsequently, Mr. Yoakum requested a rehabilitation evaluation under AWCB Case No. 9111151, date of injury 4/21/91, alleging that because of injuries sustained in that accident, that he is not capable of performing his usual and customary work.



  5.  The employer and carrier agree that, at the least, Mr. Yoakum is entitled to a rehabilitation evaluation under AWCB Case No. 9111151.



  6.  Since Mr. Yoakum can only have one evaluation and one entitlement to reemployment benefits, the parties have agreed that the issues raised in the appeal set for hearing January 25, 1996, are moot.  Therefore, the employer, Alaska Petroleum Co., and the insurer, Industrial Indemnity, withdraw their appeal.



  7.  It is therefore stipulated and respectfully requested that the hearing date of January 25, 1996 be removed from the docket.



  8.  It is further stipulated that an evaluation for reemployment benefits be assigned in AWCB Case No. 9111151.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.050(f) states:

(f) Stipulations.

(1) If an application or petition has been filed and the parties agree (A) that there is no dispute as to any material fact, (B) to the dismissal of the claim or petition, or (C) to the dismissal of a party, a stipulation signed by all parties may be filed, consenting to the immediate issuance of an order based upon the stipulation.

(2) Stipulation between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing.

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation.  A stipulation waiving an employee's right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board.

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding.


AS 23.30.012 reads as follows:

At any time after death, or after 30 days subse​quent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applica​ble schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensatin notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it in​volves or is likely to involve permanent disabili​ty, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump-sum settlements when it appears to be to the best interest of the employee or benefi​ciary or beneficiaries.


Upon reviewing the record, we find the employee may be waiving a right to benefits and, under 8 AAC 45.050(f)(3), the stipulation must be submitted in the form of an agreed settlement, in order to be binding.  Accordingly, we conclude the parties' stipulation is not binding and their request for acceptance of their stipulation must be denied at this time. Nevertheless, the parties may submit an executed compromise and release agreement for our consideration and approval.


ORDER

The stipulation providing for reassignment of the reemployment evaluation to AWCB Case No. 9111151 is denied.


Dated at Fairbanks, Alaska this 23rd day of February, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown               




Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici                


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Wayne Yoakum, employee / applicant; v. Alaska Petroleum Contractors, employer; and Industrial Indemnity, insurer / defendants; Case No.9427238; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 23rd day of February, 1996.

                             _________________________________

                             Cathy D. Hill, Clerk
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