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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BRENT L. LAFAVE,



)








)




Employee,


)




  Applicant,

)      








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9208730

PALMER CHEVRON,



)









)
AWCB Decision No. 96-0078




Employer,


)








)
Filed with AWCB Anchorage



and




)
   February 27, 1996








)

EMPLOYEE BENEFITS INSURANCE CO.,
)








)




Insurer,


)




  Defendants.

)

 ___________________________________)


We heard this matter on October 3, 1995, in Anchorage, Alaska.  The employee was present and represented by attorney Richard L. Harren.  The employer and its insurer were representative by their claims adjuster John A. Murray.  The record closed at the conclusion of the hearing.  In a interlocutory decision and order issued on November 15, 1995, we reopened the record and ordered briefing from the parties.
  The briefing was completed on November 24, 1995.  The record closed on February 15, 1996, when we had the first opportunity to deliberate after the briefs were submitted.


ISSUES

1.  Whether the employee is entitled to a penalty because the  employer should have timely paid an additional 9.5% in permanent partial impairment (PPI) benefits based on the information it had on February 17, 1995.


2. Whether interest is due on $28,350.00 in PPI benefits owed since December 15, 1993.


3. Whether the employee is entitled to statutory minimum attorney's fees under AS 23.30.145(a).


SUMMARY OF THE EVIDENCE


The following facts are not disputed:


1. On April 25, 1992, the employee, an automobile and truck mechanic, was injured while working for the employer.  The employer accepted the employee's claim and started paying temporary total disability (TTD) benefits and medical expenses.


2. As a result of his work-related injury, Won Pal Chung, M.D., performed a coccygectomy on April 22, 1993.


3. On December 15, 1993, at the employer's request, the employee was examined and evaluated by Michael J. Kaemph, M.D., a urologist, for the purpose of ascertaining the employee's PPI rating, if any.
  He diagnosed, "Severe chronic urologic pain without evidence of bladder dysfunction or erectile dysfunction."  Also in his December 15, 1993 report, the doctor stated:


At the current time, I would put him in an AMA classification of Class I impairment of the whole person of less than 10%, based primarily on his subjective complaints of pain at all time and worsening with sexual function.  This is based on the AMA Guides to the Evaluation of Permanent Impairment, Third Edition, (Unrevised), [Guides] page 196.


At this same time and for the same purpose, the employee was also examined and evaluated by William Duff, M.D., an orthopedist.  Dr. Duff concluded in his report issued the same day that the employee's condition had reached a point of medical stability.  He felt there was no evidence of a permanent impairment that could be measured or rated according to the Guides.  The doctor also felt the employee could go back to work doing what he was doing at the time of injury.


4. Based on the opinions of Drs. Kaemph and Duff that the employee was medically stable, the employer terminated TTD benefits as of December 15, 1993.
 


5. On December 23, 1993, Thomas P. Vasileff, M.D., an orthopedic surgeon, examined the employee and issued a report stating that the employee needed vocational rehabilitation.

    6. On January 19, 1994, the employee filed an Application for Adjustment of Claim (AAC) requesting: (1) TTD benefits from December 15, 1993 to January 19, 1994; (2) PPI benefits if further TTD benefits were not due; (3) medical benefits; (4) an eligibility evaluation for reemployment benefits; and (5) attorney's fees.


7. On February 16, 1994, the employer filed an Answer to the employee's AAC, which stated in part that it admitted PPI benefits would be paid to the employee "when properly rated."  The employer also raised as a defense the fact that the employee was medically stable and could return to work.


8. A medical dispute existed between the employee's attending physician, Dr. Vasileff, and the employer's medical evaluators, Drs. Kaemph and Duff. Consequently, a second independent medical evaluation (SIME) was ordered under AS 23.30.095(k).


9. On June 27, 1994, Morris R. Horning, M.D., our SIME physician, issued his evaluation report.  He diagnosed:


1. Status post coccyx injury, post coccygectomy, with only mild persistent tenderness in that area and occasional low back pain.


2. Pubic symphysis injury with probable bone chip on X-ray, and persisting pain with forces on the pubic symphysis.


The doctor did not believe the employee was capable of returning to work as an automobile mechanic and, as such, he thought the employee should seek vocational rehabilitation.  Further, Dr. Horning believed the employee's condition would be long-term and possibly permanent.  He also stated that the employee had reached medical stability in December 1993.


10. On November 10, 1994, the Reemployment Benefits Administrator (RBA) Designee advised the employee that he had been found eligible for reemployment benefits under AS 23.30.041.  By letter dated November 22, 1994, the employee advised the RBA Designee that he waived his right to reemployment benefits.


11. On December 1, 1994, the employee was examined and evaluated by Dr. Horning for the purpose of assessing the employee's PPI rating, if any, under AS 23.30.190.  The doctor reaffirmed his earlier findings that the employee was medically stable, and he should not return to his job at the time of injury.  Regarding his PPI rating, the doctor stated:


His condition is not found in the Third Edition AMA Guides to Impairment Rating [sic]. However, by using the Guides to find parallels, it would be reasonable to give  2% for the coccygectomy. I addition, the pubic separation with bone chips and persisting pain would be not unlike section IIB, and therefore I give him 5% for that.  Therefore, his total permanent partial impairment rating due to the injury of April 25, 1992, is 7% of the whole person.


12. In a letter to Mr. Harren dated December 27, 1994, Mr. Murray stated in part:


[M]r. LaFave was found "medically stable" on 12/15/93, and since we did not have a Permanent Partial Impairment Rating yet, the Benefits he was being paid were classified as .041K [sic] Benefits.
  From 12/16/93 through 12/07/94, Mr. LaFave was paid 51 weeks at $229.31 for a total of $11,694.81.  Since Mr. LaFave has chose not to accept ReEmployment [sic] Benefits and there is no additional Permanent Partial Impairment to pay him, Benefits have been terminated . . . .


13. Based on Dr. Horning's rating, the employer paid the employee $9,450.00 ($135,000 x 7%) in PPI benefits on January 19, 1995.


14. In a letter to Murray dated February 17, 1995, Harren stated in part:


We also discussed [in a February 16, 1995 telephone conversation] the obvious errors in Mr. LaFave's award of permanent impairment.  Last week in Portland, Oregon Dr. Duff admitted under oath that he had erred in failing to award Mr. LaFave permanent impairment.  Page 94 of the 3rd Edition of the Guides to the Evaluation of Permanent Impairment clearly states that a person who has had their coccyx excised is entitled to a permanent impairment of 5%.  A copy of that page is attached for your convenience.


Likewise, Dr. Kaemph determined that Mr. LaFave was entitled to an impairment of less than 10% based upon page 196 to the Guides of Permanent Impairment.  In his narrative, Dr. Kaemph explained that this was due to Mr. LaFave's considerable pain during sexual intercourse, probably due to scarring in the penis after Brent's contusion healed.  Page 196 is also attached for your information.


15. After discussing the PPI rating he had given the employee with Mr. Harren, Dr. Horning revised his earlier PPI rating on March 1, 1995.  In his report of that date, the doctor stated in part:


[T]he documentation for the rating by the urologist [Dr. Kaemph] is located on page 196, 11.4a, class 1 [of the Guides].  I would agree that for that level of complaint, 10% of the whole person would be appropriate, corrected for this gentleman's young age.


Mr. Harren also indicates that he did find in the AMA Guides to Impairment Rating, a reference to a coccygeal nonunion or removal on page 94, 3g, which gives 5% of the whole person.  At this point, I noted section 3e which describes a rating for a pubic symphysis separation of 15% of the whole person.


When combined these individual entities for 15%, 10%, and 5% yield a 28% of the whole person permanent partial impairment rating due to the injuries of April 25, 1992.


16. On April 28, 1995, the employer paid the employee $28,350.00 in additional PPI benefits ($135,000 x 21%).  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Whether the employee is entitled to a penalty because the employer failed to timely pay an additional 9.5% in PPI benefit based on the information it had on February 17, 1995.


From a review of the employee's post-hearing brief, we believe his position is that, as of February 17, 1995, the employer had  more than sufficient evidence to know that the employee was entitled to additional PPI benefits, and these benefits were not timely paid. 


The bases for this contention seems to be that by February 17, 1995, Mr. Harren had advised Mr. Murray that: (1) Dr. Horning had given the employee a 2% PPI rating for the coccygectomy, and a 5% PPI rating for the pubic separation and persistent pain; (2) Dr. Duff, on approximately February 10, 1995, had told Mr. Harren that he now felt the employee was entitled to a 5% PPI rating regarding the coccygectomy [3% increase over Dr. Horning's assessment]; (3) while Dr. Horning did not give a rating regarding the employee's genitalia problems, Dr. Kaemph addressed this question and found a PPI between 5% and 10% which added at least 5% to the overall PPI rating; (4) this additional 5% PPI is increased to 7.5% under the Guides when consideration is given to  the employee's young age.  Based on these asserted facts, the employee calculates that, as of February 17, 1995, he was entitled to another 9.5% in PPI benefits.  It is undisputed that the employer never paid 9.5% in additional PPI benefits.    


The employer contends that it is not required to ascertain PPI ratings; that function must be left up to physicians based on their medical knowledge and experience.  


In order for us to determine the penalty issue, we must first decide whether the employer should have timely paid an additional 9.5% in PPI benefits based on the information it had on February 17, 1995. 


In the first instance, we find the information Mr. Harren passed on to Mr. Murray on February 16 and 17, 1995 is not particularly relevant to the question at hand.  Mr. Harren seems to state already known facts established by Dr. Horning, Dr. Duff's new assessment without being subjected to cross-examination, a new 5% PPI rating arrived at by Mr. Harren, a mistaken statement that Dr. Horning failed to assess the employee's genitalia problems, and Mr. Harren's statement on how the Guides are to be interpreted in this case.


However, we find that on the date in question, there was affirmative evidence in the record that the employee had, in fact, suffered between 5% and 10% whole person PPI of his penis.  This information is reflected in Dr. Kaemph's December 15, 1993 report.  The doctor stated after consulting the Guides that he "would put him in an AMA classification of Class I impairment of the whole person of less than 10%."  While the doctor did not give a precise PPI rating number, we find it was incumbent upon the employer to immediately ask Dr. Kaemph to clarify his statements and provide a specific PPI rating percentage.  We find the employer's contention that, even though its physician stated that the employee had a PPI rateable under the Guides, it is not responsible for paying PPI benefits until a physician actually provides a specific PPI rating number, is without merit. We find it would be both illogical and unfair to allow the employer to terminate TTD benefits based on Dr. Duff's opinion that the employee had achieved medical stability on December 15, 1993, and then disregard Dr. Kaemph's assessment that the employee did, in fact, have a valid PPI. Based on these findings, we conclude that the employer had a duty to timely ascertain a PPI rating.  Since the employer failed to do so for a period of years, we conclude it is liable for the payment of additional PPI benefits as of February 17, 1995.
  


Since we do not know the specific PPI rating Dr. Kaemph might attribute to the employee's injury, we cannot award a specific penalty at this time.  We direct the employer to come forward with this information within 30 days so we can determine this issue.  We retain jurisdiction over this question until a final determination can be made.

II.  Whether interest is due on $28,350.00 in PPI benefits owed since December 15, 1993.


To make this claim for interest, the employee must, of course, contend that the $28,350.00 paid in PPI benefit on April 28, 1995, should have been paid on December 15, 1993.  We find that 21% finally paid in PPI benefits was the direct result of Dr. Horning's reassessment of the situation on March 1, 1995.  Interest can only accrue when benefits are not paid timely.  It is undisputed that the $28,350.00 was timely paid. The employee gives no reasonable analysis, or statutory or decisional authority to support his relation back theory and we find none.  Accordingly, we find his claim is without merit and, therefore, it must be denied and dismissed.

III.  Whether the employee is entitled to statutory minimum statutory attorney's fees under AS 23.30.145(a).


AS 23.30.145(a) states:


Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


We have found that the employee is entitled to a penalty based on Dr. Kaemph's rating.  As noted previously, when that PPI rating is known and submitted to us, we can then award an appropriate penalty and attorney's fees.  Accordingly, we retain jurisdiction to award an appropriate fee.


ORDER

1. The employee is entitled to a penalty under AS 23.30.155(e) in accordance with this decision.


2. The employee's claim for interest on $28.350.00 in PPI benefits is denied and dismissed.


3.  The employee's claim for attorney's fees under AS 23.30.145(a) is denied and dismissed at this time in accordance with this decision.


Dated at Anchorage, Alaska this 27th day of February, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder           


Russell E. Mulder, 



Designated Chairman



 /s/ Florence Rooney             


Florence S. Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Brent L. LaFave, employee / applicant; v. Palmer Chevron, employer; and Employee Benefits Insurance Co., insurer / defendants; Case No.9208730; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of February, 1996.

                             _________________________________

                             Charles E. Davis, Clerk
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�








     � Lafave v. Palmer Chevron, AWCB Decision No. 95-0315 (November 15, 1995).


     � The facts set forth below are a summarization of the facts set for in our November 15, 1995 decision and order.  For a full understanding of this case, the previous decision and order should be consulted.


     �  See AS 23.30.190.





     � At page 196 of the Guides it states: 





	Class 1 - Impairment of the whole person, 5-10%: A patient belongs in Class 1 when sexual function is possible, but there are varying degrees of difficulty of erection, ejaculation, and/or sensation.


     � AS 23.30.185 states:	





	In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.





     � AS 23.30.095(k) provides in part:


	In the event of a medical dispute regarding determinations of . . . medical stability, . . . functional capacity, . . . between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. 





     � AS 23.30.041(k) states in pertinent part:





	If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease and permanent impairment benefit shall then be paid at the employee's temporary total disability rate.  If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, . . . .


     � It should also be noted that on June 27, 1994, Dr. Horning advised the employer that the employee's disability was "possibly permanent."  Still, a PPI rating was not performed until December 1, 1994.





