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We heard the employee's claims for benefits on January 30, 1996 in Anchorage, Alaska.  The employee appeared, represented by attorney Michael J. Jensen.  Attorney Theresa Hennemann represents the employer.  We closed the record at the hearing's conclusion. 


ISSUES

1.
Whether the employee's condition results from a 1986, 1990, or 1993 injury.  


2.
Whether the employee is entitled to time loss benefits. 


3.
Whether the employee is entitled to reemployment benefits.  


4.
Whether the employee's medical treatment was reasonable, necessary for the injury.  


5.
Whether the employee is entitled to an award of attorney's fees and costs.


SUMMARY OF THE EVIDENCE

The employee has worked in oil fields since 1974, and has worked in Alaskan oil fields since 1977.  The parties agree the employee suffered a work-related injury on November 12, 1986.  At the January 30, 1996 hearing, the employee testified he injured his lower back while lifting 100 pound sacks of barite.  The employee testified he was moving the sack when he heard a "pop" or "snap" in his low back and felt pain radiate down his right leg.  The employee informed his supervisor of the incident, and completed the last two days of his two-week work rotation.  


Upon returning to his home in Eagle River, Alaska for his two weeks off, the employee testified he rested and returned to his next two-week work rotation.  On referral from Lawrence W. Wickler, M.D., the employee saw Samuel Schurig, M.D. on February 27, 1987.  Dr. Schurig initially diagnosed the employee's condition as mechanical low back pain, with right sciatica.  (Schurig Dep. at 6-7).  Dr. Schurig related the employee's condition to the 1986 injury noting:  "Well, it's very plainly related to the history.  He had no problems until the date of injury. . . . Historically it's consistent.  It's not like something that wasn't reported, didn't see a doctor."  (Id. at 8).  During his deposition, the following exchange occurred between Jensen and Dr. Schurig:  


Q.
Over the course of, let's say from 1987 to 1990, did his, in your opinion, condition change?  


A.
His condition waxed and waned.  In other words, he didn't really totally get better, but was able to work.  For example, on 4/24/87, it says, he made it through two weeks of work and didn't do too bad.  He felt like it was a little bit out on the right L5 area about one week, but he did well, spotted that, and rarely got a twinge of pain in the right lower buttock, and this was not all the time.  That's kind of a typical statement for his better weeks when he wasn't doing too bad.  


Q.
On the bad weeks how would his symptoms be?


A.
Well, let me look.  It says here, 9/22/87, felt his back go out about ten days ago at work.  Quote, it was painful in the right L5-S1 area, and so he's very tender in there, and his right upper back is tense.  He would have complaints of, you know, stiff shoulders, stiff neck.  Generally, the symptoms were, in the '87 time frame, were pretty low-key, you know, tension, pain.  Some days he did pretty good.  



It says here, 2/1/88, may have knocked his low back out working, lifting, one week ago; right low back is sore; upper neck tense.  So that was pretty much sort of a chronic situation, you know, clear up into the end of '89.  Low back hurts some.  He's a driller now.  He works standing instead of running around. He still complained of pain.  He would come in, not every month, like 11/14/89, and comes back March 23rd, 1990.  So he comes in a bit sporadic. . . .  


Q.
During that period of roughly four years, has his condition materially changed any?  


A.
Not really.  About the same.  


Q.
So he would have good weeks and bad weeks?


A.
Correct.


Q.
As far as the symptoms when he had the bad weeks, were they consistent with what he reported to you in '87, that being on the right side?  


A.
Right.  Palpationwise, it was a similar pattern of twisting of the low back.  


Q.
These symptoms that he complained of off and on for those four years, those were related primarily to the right side and lower back?  


A.
Right.


Q.
After December of 1990, did anything change, or did that remain constant, or did that continue?


A.
He pretty much didn't have any more leg complaints again until 1/8/91.  But I guess not.



Here's 11/30/[90] that shows right side nerve pain, cramped up one day.  I guess it wasn't real constant.

(Id. at 10-12).  


At the request of the employer, the employee was examined by J. Michael James, M.D., on May 25, 1988.  In his report, Dr. James diagnosed the employee with:  "[1] resolved right S1 radiculopathy with a mild clinical and electromyographic evidence of the previous injury.  2) Mild underlying degenerative changes of the lumbar spine by x-ray report.  3) Mild residual back pain which is relatively self-limited."  Dr. James also described the employee's back condition as "plateaued" with regard to his 1986 injury.  In a separate report dated May 25, 1988, Dr. James rated the employee with a "5% of the whole man" permanent impairment.  


Dr. Schurig's chart notes indicate the employee sought back treatment on the following dates:  November 9, 1989;  November 14, 1989;  March 23, 1990;  September 13, 1990;  November 30, 1990;  December 4, 1990;  and January 8, 1991.  


On June 7, 1991, the employee completed a second report of occupational injury or illness.  The employee stated he "aggravated back injury occurring 11/86.  Lower back.  Leg & nerve in leg (Syatic) [sic]."  The employee wrote he injured himself while "picking up liners (pump) to put in pump room" and listed an injury date of "12/22/90."  


On January 15, 1991, the employee presented to George H. Ladyman, M.D., who performed an MRI.  In his report, Dr. Ladyman diagnosed:  "[D]egenerative disc disease at L3-L4, L4-L5, and L5-S1," and "some bulging at the levels but does not appear at this point to represent significant herniation."  


At the request of the employer, Edward M. Voke, M.D., performed an independent medical evaluation (IME) on August 10, 1991.  In his report Dr. Voke noted:  "Today he states he has constant discomfort involving the lumbar spine and more specifically the right hip. The pain radiates into the right lower extremity of the foot.  He has numbness and tingling in the toes of the right foot and leg."  Dr. Voke continued in his report:

 

Full examination was conducted today.  This gentleman has had on-going problems since 1986.  He seems improved and he is working.  Unless I was mistaken, he expressed some interest in returning to the B.E.A.R. program.  His reflex was zero right ankle; however, the MRI of 1/91 suggests that there was no herniation at that level.  Clinically, at this time further conservative management is most appropriate.  


Unidentified chart notes indicate the employee sought medical attention for his back condition on August 26, 1992, August 11, 1993, and November 19, 1993.  On December 13, 1993, the employee completed a third report of occupational injury or illness.  The employee stated:  "This is a recurring injury from Dec. 1990 & Nov. 1986 that is aggrivated [sic] and has failed to heal properly."  The report lists an injury date of October 12, 1993.  


The employee testified at the January 30, 1996 hearing that he completed the 1990 and 1993 reports of injury on instructions from the employer.  He stated he completed the reports of injury due to increased levels of pain, not necessarily a "new" injury or occurrence; he can not attribute his back condition in 1990 or 1993 to a specific event or trauma.  The employee testified his pain has been essentially constant since his initial 1986 injury, and that his pain would occasionally "flare up."  On a November 19, 1993, prescription form, Dr. Schurig recommended the employee remain "off work . . . until further notice."  


On December 9, 1993, the employee again presented to Dr. James at the employer's request.  Dr. James's electromyography report comments:  "[M]ild (R) S, radiculopathy unchanged from 5/28/88 study"  (emphasis in original).  Dr. James's IME report of the same date states at 2:  



Medical records were not initially available.  However, after the patient left they were found from 1988.  The 1988 evaluation was consistent with a resolved right S1 radiculopathy.  His CT scan demonstrated a bulge at L4-5 without evidence of a herniated nucleus pulposus. At that time he was felt to have plateaued and it was recommended that he begin a regular treatment program, and this was started.  



It is of note that his EME in May 1988 demonstrated a mild right S1 radiculopathy.  

. . . 



IMPRESSION:  Chronic signs of right S1 radiculopathy, unchanged from 1988 clinically as well as electrodiagnostically.  

(Id. at 3).  


In his December 13, 1993 report, Dr. James notes in pertinent part:  "Mr. Gould returns today with his X-rays as well as his notes from Dr. Schurig's office.  The films demonstrate a right L5-S1 HNP which was not present on the MRI of 1991."  Dr. James continued:  "At this juncture the HNP represents an old lesion which is now found with better imaging, or perhaps a newer lesion, or in fact, a new lesion with only modest radicular component."  Dr. James referred the employee to the B.E.A.R. program.  On December 15, 1993, Forooz Sakata, O.T.R., R.N., completed his initial evaluation, recommending "4-6 weeks of daily stretching, strengthening, and functional activities."  


 At the employee's request, Dr. James wrote a letter to the Internal Revenue Service dated December 23, 1993.  Dr. James' letter states:  



Mr. Gould has been under my care with regard to his herniated disc in the lower lumbar spine with resultant radiculopathy involving the right lower extremity.  This patient has a combination of chronic degenerative changes of the lumbar spine plus an acute herniated disc superimposed upon this problem.  



As a result of the above, the patient will be unable to return to work as a derrick hand or foreman in the oil field and requires retraining.


By February 2, 1994, the employee completed the B.E.A.R. program.  In his "comprehensive" B-200 report, Dr. James concludes:  "Basically reveals consistent effort in an individual who is guarded.  He demonstrates a maximum lifting capacity with the back alone of 79 pounds.  This would place in the medium-heavy work category."  


On February 24, 1994, Dr. James released the employee for the job as a driller (Department of Transportation (DOT) number 930.382-026), the job the employee held when injured, as defined by the United State Department of Labor's "Selected Characteristic of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT).  Also on February 24, 1994, Dr. James found the employee medically stable as of "now" and rated the employee at "16.4% of the whole man."  In his March 2, 1994 report, Dr. James stated:  "I have reviewed the patient's records from the BEAR Program, and I believe the patient is capable of returning to work as a `driller' and he meets that job description as has been defined for me by his insurance company." 


In a July 21, 1994 letter to the employee, Dr. James stated: 



Mr. Gould has been followed by this examiner intermittently since 1988 with variable back and lower extremity pain.  



The most recent significant injury was in 1993 in which he had exacerbation of his symptoms of right S1 radiculopathy.  These symptoms have precluded his return to work in the drilling industry.  It was my recommendation to him that he seek vocational rehabilitation;  I specifically referred him to the Division of Vocational Rehabilitation, State of Alaska, for their assistance.  



Our goal is to return this gentleman to productive labor in the community.  I do not believe this is possible without vocational rehabilitation assessment and financial support for retraining.  


In his report dated October 6, 1994, Dr. James stated:  



Long discussion today with the patient regarding his back pain in multiple presentations dating back to 1986.  However, in 1991 there was no evidence of an herniated nucleus pulposus on the patient's MRI and one was present on the 1993 MRI.  Therefore, I believe this probably represents a new injury.  I don't believe we can relate it in any clear fashion to his 1986 injury.


In his report dated December 5, 1994, Dr. Schurig stated:



Medical evidence indicates that his present condition is a result of his November 12, 1986 injury, which has become progressively worse with time.  While I have records of several minor injuries to various body parts, I see nothing of a substantial injury since November 12, 1986.  



I am going to send him to Dr. Kralick for a surgical evaluation and possible treatment.  As you know, we completed an impairment rating on September 29, 1994 with the result of 14% impairment of the whole person, done by AMA Guides To Permanent Impairment, Third Edition.  Mr. Gould cannot perform the duties of a driller.  A physical capacities evaluation has been performed and is included. 


Exhibit 1 to Dr. Schurig's January 4, 1996 deposition is a prescription form with a notation, presumably to Dr. Schurig.  The note provides:  "Ronny Gould at Kralick's office.  Peggy Winkerman sent paperwork over for IME not for surgical consultation.  Dr. Kralick will not operate on someone he does an IME on.  Please call Kralick's office."   


In his March 13, 1995 letter to Jensen, Davis C. Peterson, M.D., stated:  


I evaluated Mr. Gould on March 9, 1995.  The patient has a disc herniation with chronic radiculopathy.  Based upon his history and physical examination, I do not feel that he is able to work in the capacity of a rotary driller.  This gentleman may in fact come to surgical treatment and thereafter should be able to work in a medium capacity without extreme forceful pushing, pulling, twisting, etcetera.  He is at increased risk for recurrent injury. 


In her March 14, 1995 radiology report, Denise C. Farleigh M.D., diagnosed:  "[D]egenerative disk disease at L3-4, 4-5 and L5-S1 with disk bulge pronounced at the S-1 level on the right."  


On April 5, 1995, Workers' Compensation Officer Charles W. McLeod, Jr., set a second independent medical examination (SIME) with Douglas G. Smith, M.D.  The SIME issues to be addressed included causation and the employee's functional capacities.  In the SIME report, Dr. Smith stated he diagnosed the employee as suffering from "Chronic right SI radiculopathy, and lumbar disc degeneration at three levels, with bulging/protrusion at L5-S1."  Dr. Smith's report states in pertinent part:  



Based on the information available to me, I am unaware of any particular injury in October of 1993 that is responsible for the diagnoses that I have noted above, specifically the disc degeneration and the chronic SI radiculopathy.  

(Id. at 8).



I would agree, in general, that I feel his current problem with the S1 radiculopathy is related most significantly to the injury of November 1986.  My reasons may not be exactly the same reasons as suggested by Dr. Schurig.  It does appear to me, however, that there was documented S1 radiculopathy involving the back and right lower extremity both on physical examination and electrically since 1987 continuing to the present time.



Furthermore, I think that this is the problem that causes the greatest degree of impairment in terms of performing medium-to-heavy-duty type work.

(Id. at 10).  



I would concur with Dr. Peterson, I believe his most recent evaluating physician, that re-employment in a more light-duty capacity, such as sedentary, light, or at the extreme medium, would probably be most likely to keep Mr. Gould functional in the realm of work.  

(Id. at 12-13).  



My summary assessment of this condition is as follows:  



I truly believe that his current and persistent problem is a right SI radiculopathy which has been documented from 1986 to the present time.  



I believe the imagining studies, while interesting and useful, are really a secondary consideration in terms of proving exactly what is going on from a clinical point of view.  They can vary because of technical differences because of time differences or because of the natural physiology of the disease process.  



It seems to me the only inconsistency in this case which causes problems for the above interpretation is Dr. James' speculations about "a new injury" on his 10/6/94 report.  



Furthermore, it seems to me that employment as a rotary driller is technically possible by the job description.  However, Mr. Gould claims, in reality, that the job is more demanding.  I cannot resolve those conflicts; possibly someone more acquainted with the oil industry can.  



Finally, it seems that his physical capacities have been demonstrated to decrease over a period of time and it is most probable that this process will continue in the future regardless of type of employment.  

(Id. at 13).  


On referral from Dr. Schurig, the employee consulted Davis C. Peterson, M.D., on March 9, 1995, regarding surgical options. (Dr. Peterson March 9, 1995 report).  Subsequently, Dr. Peterson performed a "right L4-5 laminotomy inadvertent followed by right L1-S1 microlaminotomy and microdiscetomy."  (Dr. Peterson July 19, 1995 report).  The employee testified he tolerated the operation well, and that his back pain, chronic since 1986, subsided considerably following his surgery.  


During his January 23, 1996 deposition, Jensen questioned and Dr. Peterson answered as follows:


Q.
You had started to address the question of causation.  I just wanted to ask you, what, if any, opinion do you have regarding the cause of Mr. Gould's symptoms, right-sided leg symptoms?


A.
Well, the history that I was given and the history that I believe is in Dr. Schurig's record as well is that his onset was quite sudden, related to a lifting injury on the job in November of 1986.  He was, apparently, working on the North Slope at that time, lifting and twisting a hundred pound sack and felt a sudden pop, with almost immediate radiation to the calf and the right leg, and that's a pretty specific and classic history for a sudden disk rupture or disk herniation.  



It appears as though, from Dr. Schurig's records, that that was a very consistent history of onset, and I don't have any records to indicate that he had had a prior episode that was anything like that.  His exams and findings and records since that time, from what I can see, were all very consistent with that date of onset.


Q.
So do you have an opinion, based on your review of the medical records, whether Mr. Gould's November 1986 injury was a substantial factor in causing the symptoms you observed and treated in 1995.


A.
Yes.  I think it was a substantial factor. . . . 

(Peterson Dep. at 21 - 22).  


A.
The May '88 [EMG] study I think clearly shows changes in right S1, and that was Dr. -- is this Dr. James' signature?


Q.
Correct.


A.
Yes, he felt so as well.  



The 1993 study he said was unchanged, according to his interpretation, and it certainly is still very consistent.  


Q.
So that would reinforce your opinion as to the right-sided radiculopathy that you observed in 1988, at least as was evident on an EMG taken in 1988.  


A.
Yes, it is.


Q.
Again, based on your review of the medical records, it's your opinion that the 1986 injury is a substantial factor for the condition that you have observed and treated.  


A.
To the best of my understanding, according to Mr. Gould's history and what I have from Dr. Schurig, I believe it's consistent. . . . 

(Id. at 23).  


On cross-examination by Hennemann, Dr. Peterson answered as follows:  


Q.
Going back to the example that I gave you of an MRI being conducted in '93 that discloses a herniation and an MRI taken prior to 1993 that does not disclose a herniation, would you be able to rule out to a substantial degree of medical certainty that the herniation occurred between the times those two MRIs were taken?


A.
Not necessarily, because there are a variety of scenarios for evolution of disk herniations and extrusions.  A common early scenario is an actual rupture or tear of the disk membrane that causes or allows a leaking of disk material that sets up an inflammatory response around the nerve roots and can cause root swelling, leg pain, calf pain.



Over a period of time, if that doesn't completely seal up, you can actually have an evolution of the disk herniation or disk problem over several months, sometimes several years, or in stages.  Sometimes you'll see the earlier injury, a transient level of calf pain, followed by recurrent injuries that lead to a progressive rupture and eventually seizure, and even sequestration of a fragment.  



So, again, the imaging doesn't always tell the whole story.  It gives us a point in time, but it doesn't always tell us exactly what physiology is taking place. Again, 90 percent of most diagnoses is based on history and 10 percent on physical exam, and the MRIs are to corroborate the level and the pathology.  

(Id. at 30 - 31).


In response to a question, Dr. Peterson responded:  


A.
What I have testified to previously is if the history is correct, the sudden onset of calf and leg pain at the time of the episode in 1986, and that history was unchanged and continuous and later corroborated March '87 by Dr. Schurig, and virtually unchanged, as far as I could tell, from a historical standpoint, if there's no evidence prior to that of previous back pain, calf pain, radicular symptoms prior to 11/86, I think it's reasonable to suppose that the herniation or the injury to the disk occurred at that time.



It may not have been a full-blown rupture of the disk or extruded herniation at that time, but more likely was an annular tear of the disk retaining area, that allowed an inflammatory response of the root and allowed for the calf pain.  The actual herniation itself probably evolved over a period of months to years after that. 


Q.
You think it was most likely one of the evolutionary herniations you referred to earlier?


A.
Most likely.  Or the other possibility is that that early MRI may have either been a low resolution study or it may have been under-read by the radiologist.  I would have to look at it to see. 


Q.
Your conclusions are based on an assumption that Mr. Gould's condition was unchanged since 1986 and that his symptoms were continuous from 1986 forward; is that --


A.
That they were consistent from '86 and that he did not have preexisting S1 radiculopathy or radicular symptoms prior to 11/86.  


Q.
By "consistent," Doctor, do you mean unchanged and continuous?



MR. JENSEN:  I'll object.


A.
No. I mean consistent in the sense that they were not migrating pain.  He had pain consistently in the right leg, right calf, and I guess consistent with the S1 level.  It's not unusual to see waxing and waning symptoms, symptoms that develop and may improve for a while conservatively, or with no treatment, and then may relapse.  By "consistently," I'm saying, you know, not L5 one day, L4 the next, and S1 the next day, but consistently into the calf.  

(Id. at 33 - 35).  


Q.
(by Jensen) It seems to me that you have testified that you believe the herniation, the onset of a herniation was 1986; is that right?


A.
The onset of the symptoms that later proved to be radiculopathy.  The onset and the consistency I thought led me to a reasonable conclusion that the injury of 1986 was a major factor in the causation of the disk herniation.  

(Id. at 39).  


Q.
(by Jensen) Dr. Schurig testified, and I'll read from his deposition.  



"Question:  So is it still your opinion that the November '86 injury was a substantial factor in causing his right-sided radiculopathy?



"Answer:  I believe so.



"Question:  Was it a substantial factor causing the herniation that was revealed on MRI in 1993?



"Answer:  I believe that was the hidden problem all along."  



Is that the opinion that you rendered today, as far as whether the '86 injury was a substantial factor in causing his right-sided radiculopathy?


A.
Yes.


Q.
That opinion is consistent with what you testified to today; is that correct?

(Id. at 54).  


Q.
(By Hennemann) You would agree, though, that there can be more than one factor contributing to a back condition like Mr. Gould has?


A.
Potentially; although in the situation where somebody has been asymptomatic, has a very distinct history of leg pain that never completely resolves, it's difficult to separate the impact of various other things after that versus natural history of an evolving disk herniation. That's where the situation becomes difficult, to say that two or three other lifting injuries may have contributed to a worsening.  



Again, unless it's completely resolved for a period of time and then there was a new injury, then I would say that that would be fairly convincing, potentially, that the new injury may be contributory or a substantial aggravating factor.  But my understanding of the history from Dr. Schurig is the history was very continuous from the time of the initial episode, in terms of the leg, calf pain, numbness, so forth.  


Q.
(by Jensen) In performing this [surgery], could you confirm visually that in fact there was a herniated disk? 


A.
Yes, there's a commentary here.  The root was found to be extremely adhesed to the disk, which is very common in herniations that have been present a long time.  There's an inflammatory response and fibrosis along the nerve.  So the nerve can be quite difficult to remove off the disk, and there was scarring there.  

(Id. at 14  - 15).


During his January 4, 1996 deposition, the following exchange occurred between Jensen and Dr. Schurig:


Q.
(By Jensen) Was it your opinion, still, that the November '86 injury was a substantial factor in his condition?


A.
(By Dr. Schurig) Yes.


Q. 
In your opinion, by stating that, does that mean that his condition worsened, deteriorated, as a result of the injury, or was there additional trauma which worsened the condition?


A.
I guess, going back to what I said earlier, it's part of the natural progression of the disease.  Once the capsule has been made incompetent, once the capsule has been injured, that, you know, even in '87, '86 he had an incompetent disk; it just was not detected.  In other words, it was bulging out and hitting the nerve and causing sciatic pain.  It wasn't hitting the nerve, it wouldn't have caused the pain.  



But, you know, every test has its limitations, and an MRI still has its limitations.  You know, it doesn't show everything.  If fact, most of us who have sent patients to surgery and looked at it, and you look at the operating report or you actually go in and help on the surgery, the disk is actually worse than what you see on an MRI, and we've known that for a long time.



You know, it's a matter of, okay, if the disk is incompetent, can you prove it?  So you could prove it by doing an EMG, to see if the nerve is actually damaged.  You don't get the nerve damage unless something pretty hard is hitting it.  

(Dr. Schurig dep. at 19 - 20).  


Q.
When you wrote [the December 5, 1994] letter to me in December of 1994, knowing what you know and based on your treatment of Mr. Gould, was it your opinion that his need for a neurosurgical consultation was a result of his November 18 [sic], 1986 injury?  


A.
Right.  I believe I say that in here, don't I?


Q.
Yes.


A.
In the fourth paragraph, "Medical evidence indicates that his present condition is a result of his November 12, 1986 injury, which has become progressively worse with time."?  

(Id. at 24).


Q.
How have his condition / symptoms changed [following his 1995 surgery]?


A.
I think he's dramatically better.  Like I say, I think it's a medical disaster or catastrophe that he had to wait a year and a half to get the treatment he needed.  


Q.
The fact that he has such a good recovery, I take it by that you mean his right-sided symptoms are no longer there, or if they are, they're much reduced.  


A.
Right.  


Q. 
By having such a good recovery as a result of the surgery, does that further confirm your preoperative diagnosis as far as his symptoms being attributable to that disk impingement or that nerve impingement?


A.
Absolutely.  That's, you know, exactly what we should have done a long time before.  It's just remarkable that he did so well after surgery, and you think, wow, what were we doing all that time?


Q.
So his symptoms of right-sided pain, in your opinion that that was due to some nerve involvement as a result of his '86 fall, was confirmed by the good results of the surgery?  


A.
Absolutely.


Q.
As we sit here today, is it still your opinion that the 1986 injury was a substantial factor in his condition and the need for the surgery that was ultimately performed in 1995?


A.
I believe so, for the following reasons:  One is it's historical that he injured his back in November '86.  He saw two doctors before he saw me.  He had a CAT scan, he had x-rays.  He had the same complaint, which continued off and on through the years, but just became worse.  



Two, there were no other injuries that were documented and attributable to causing this condition.  In other words, sure, you know, there were other little things that happened in other parts of his body.  But there were no specific injuries which could be attributed to this condition.  It's more likely than not, speaking from a medical opinion, that this disease process progressed like it did; that's the way it's expected.



So all those kind of things come together in making a decision about that.  It's not always so clear as it is in this case to me.  

(Id. at 28 - 30).  


Q.
(By Hennemann) Do you think that if he had stopped working for Doyon Drilling prior to 1990, that he may not have experienced that constant or more consistent pain in the right leg as early as 1991?


A.
It's an unknown.  Nobody knows the answer to that one.  


Q.
You also talked about there being a change in the progress of his back condition between January of 1991 and the time when you saw him in November of 1993.


A.
Yes.


Q.
In November of 1993 was the first time that you actually took him off work because of his back condition; is that right?


A.
Let me find the note here.



Yes, that's what I said.


Q.
Do you think that the work that Mr. Gould was doing for Doyon Drilling during 1993 was a factor in bringing about the change in his back condition that you noticed?


A.
I believe it was a factor in aggravating it, yes.  Most doctors would probably agree that that type of work would accelerate the -- you know, the initial disease process is there, but it moves that process along maybe somewhat faster.  I mean, we don't know that.  See, the doctor couldn't say, do you know that for sure or would that have already happened.  We would say, I don't know for sure.  But it seems more likely than not that doing heavy-duty type work would accelerate the situation.


Q.
In your situation, having observed Mr. Gould from 1987 forward, do you believe that his work with Doyon Drilling in the 1990s accelerated his back condition?


A.
I believe it probably did.  In other words, it's not an absolute answer, but it's my best medical opinion that it probably did.


Q.
Would the fact that an MRI in 1991 did not disclose a herniated disk but an MRI in 1993 did disclose a herniated disk be consistent with a conclusion that continued work with Doyon Drilling was indeed a factor in changing or accelerating the degenerative process.


A.
You know, if you answered in the affirmative, that question would bring you into trouble because you're saying, is that what caused it to blow out?  I don't know.  It could have, could not have.  You know, this is the natural progression of the disease process.  You know, whether he would have done the same, you know, staying at home or going fishing or riding a four-wheeler or something, you know, whether that would have done that, I don't know.  But we figure doing heavy type work isn't good for that condition;  it can accelerate it.  Would staying at home have been any different, would it have blown out any sooner or later?  I don't know.  That's just part of the natural progression.  You live, you walk, you breathe, you sit in the car, you make the bed or you do dishes or pick up kids, or whatever you do in your activities of daily living, and all these things are factors which result in some type of wear and tear.  So there's all those unknown factors there that you have to be aware that you're not aware of.  

(Id. at 60 - 62).  


Q.
(By Jensen) Doctor, the fact that your records show that Mr. Gould didn't receive treatment from you, I think you said January of '91 until November '93, does that affect the opinions you expressed earlier regarding causation?  


A.
No.


Q.
So is it still your opinion that the November '86 injury was a substantial factor in causing his right-sided radiculopathy?  


A.
I believe so.


Q.
Was it a substantial factor in causing the herniation that was revealed on the MRI in 1993?


A.
I believe that was the hidden problem all along.


Q.
I said MRI in '93.  I meant MRI in --


A.
'91


Q.
Okay.


A.
Historically, it's like building-blocks; one builds upon the other.  


Q.
At any point between November of '86 and the present, as we sit here today, in your opinion, at any point was the November '86 injury not a substantial factor for Mr. Gould's condition and need for the '95 surgery?


A.
No. 

(Id. at 73 - 74).  


The employee asserts his condition and subsequent need for surgery in 1995 stem from his November 1986 accident.  Accordingly, the employee argues his claim is governed by the law in effect in 1986.  The employee seeks temporary total disability (TTD) or permanent partial disability (PPD) benefits, medical benefits, vocational rehabilitation under the law in effect in 1986, as well as attorney's fees and costs, and interest.  If the claim is governed under the Alaska Workers' Compensation Act (Act) as amended in 1988, the employee argues he is entitled to additional permanent partial impairment (PPI) benefits, medical costs, a reemployment eligibility evaluation and stipend, attorney's fees and costs, penalties, and interest.  


The employer asserts either the 1990 or 1993 "injuries" aggravated, accelerated, or otherwise combined with the 1986 injury, necessitating surgery in 1995.  The employer argues this claim should be decided under the Act as amended in 1988.  The employer argues the employee is not entitled to reemployment benefits as he has been released to perform the work he held at time of his injury, and the employee is not entitled to any additional PPI benefits.  The employer asserts that if this claim is governed under the pre-1988 amendments to the Act, we must determine whether the employee sustained a loss of earning capacity, whether the employee is physically capable of returning to work as a driller, and whether the employee is entitled to vocational rehabilitation benefits.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The employer argues this case must be analyzed under the last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979).  The rule applies when employment with successive employers contributes to an employee's disability.  Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n. 1, (Alaska 1985). This rule, combined with the presumption of compensability afforded by AS 23.30.120(a), imposes liability on the subsequent employer when a "preliminary link" between the disability and the employment is established.  Providence Washington Co. v. Bonner, 680 P.2d 100 (Alaska 1984).  In Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993), the court instructed us that under this rule there are: 


[T]wo determinations that must be made under this rule:  "(1) whether employment with the subsequent employer `aggravated, accelerated, or combined with' a pre-existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a 'legal cause' of the disability, i.e., `a substantial factor in bringing about the harm.'"  (quoting Saling, 604 P.2d at 597, 598).  


An aggravation, acceleration or combining with, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would not have occurred, and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  See State v. Abbott, 498 P.2d 712, 727 (Alaska 1971).  The court expressly adopted the "but for" test in a "last injurious exposure" rule context.  Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987).


"The question of whether the employment aggravated or accelerated a pre-existing disease or injury is one of fact to be determined by the Board and it is not the function of the court to reweigh the evidence or choose between competing inferences."  Peek 855 P.2d at 418.  "As we pointed out in Saling, under the `last injurious exposure' rule, an employee need not show that employment with the last employer was the legal cause of disability, only a legal cause of the disability."  Id. at 419.  


AS 23.30.120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, the (1) the claim comes within the provisions of this chapter. . . ."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claim's based on highly technical medical consideration, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Wolfer, 693 P.2d 312 at 871.  



Once the presumption attaches, substantial evidence must be produced showing the disability is not work-related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick, 617 P.2d at 757.  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976,  977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  


The employer contends the employee's disability is the result of either his 1990 or 1993 injury.  The employee contends his 1986 injury is the cause of his current disability.  He seeks benefits under the law in effect in 1986.  


The employer argues the employee became disabled when his 1990 and/or 1993 incidents "combined with" his pre-existing condition. The first question to be determined, therefore, is whether the employer has established a preliminary link between the employee's disability and his 1990 or 1993 employment.  In his October 6, 1994 report, Dr. James stated:  "[I]n 1991 there was no evidence of a herniated nucleus pulposus on the patient's MRI and one was present on the 1993 MRI.  Therefore, I believe this probably represents a new injury.  I don't believe we can relate it in any clear fashion to his 1986 injury."  Based on this report, we find there is sufficient evidence to raise the presumption that the 1990 or 1993 employment is the cause of the employee's current condition.  



Having determined that the presumption attaches in this case, we must next determine whether the employee has come forward with substantial evidence to overcome it.  We find the employee has come forward with substantial evidence to overcome the presumption.  We find the opinions expressed in Drs. Schurig and Peterson's depositions, and Dr. Smith's SIME report support the conclusion that the employee's condition stems from his 1986 injury.  


Consequently, the final question is whether the employer has proven all elements of its claim by a preponderance of the evidence.  We give the greatest weight to the opinion expressed by Dr. Peterson, the employee's surgical physician.  Also, we give additional weight to Dr. Schurig's opinion, who treated the employee since 1987.  We find Dr. Smith's comprehensive report to be fair and impartial.  


We acknowledge Dr. James evaluated the employee as early as 1988, nonetheless, we accord less weight to Dr. James's opinions regarding causation of the employee's complaints.  We give less weight because we find Dr. James's opinions, in this case, have been inconsistent or inconclusive
.  


Based on the comprehensive records of Drs. Schurig, Peterson, and Smith, we conclude the preponderance of the evidence supports a finding that the 1986 injury is a substantial factor in bringing about the employee's present condition.  


As noted previously in this discussion, before a subsequent injury can be said to "combine with" a pre-existing condition under the "last injurious exposure" rule, that injury must be a "substantial factor" in bringing about the disability.  To qualify as a substantial factor, two things must be shown: (1) that "but for" the subsequent injury the disability would not have occurred, and (2) the subsequent injury was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.


We find no evidence in the record indicating the employee sustained a second (or third) injury in 1990 or 1993.  We acknowledge the employee completed new reports of injury for those years.  However, we find the employee's testimony surrounding the 1990 and 1993 reports to be credible.  AS 23.30.122.  The employee testified he did not suffer any new injury, that his constant pain had increased to an intolerable level, and that he completed the reports of injury on instructions from his supervisor.  We believe the opinions of Drs. Peterson, Schurig, and Smith that a herniation is not always detectable on imaging studies.  Furthermore, we find of particular importance the fact that Dr. Peterson, upon finding scarring on the herniated disc, surmised the injury had been "present a long time."  



We find the employer has failed to show that "but for" the employee's employment in 1990 or 1993, the employee's condition would not have required surgical intervention.  Accordingly, we conclude the 1990 or 1993 employment did not aggravate, accelerate, or otherwise combine with the employee's 1986 condition in producing his disability and subsequent need for surgery.  We attach responsibility for the employee's condition to the 1986 injury.  


The employee contends he believes it is his 1986 injury that caused his condition, and he does not believe the last injurious exposure rule is applicable to the facts of his case.  The employee relies upon the presumption in AS 23.30.120(a) to support his position.  


Even if we had not analyzed this claim under the last injurious exposure rule, we would still reach the same conclusion.  In both Wolfer, and Alaska Pulp v. United Paperworks Int., 791 P.2d 1008, 1011 (Alaska 1990), the court made it clear that the last injurious exposure rule is used to determine liability between successive employers (or insurers).  In this case, the employee worked for the same employer, which was insured by the same insurer, from 1986 through 1993.  In Alaska Pulp the court held:  "We do not think that the pro-worker presumption of AS 23.30.120(1) was intended to facilitate proof of an employee status contrary to that asserted by the worker." (emphasis added).  We interpret Alaska Pulp to mean the presumption is intended to be "pro-worker."  In the present case, the worker avers his condition is related to his 1986 injury.  We find this testimony provides a preliminary link to establish the presumption that the injury is compensable under the law in effect in 1986.  


Having determined the presumption attached to the 1986 injury, we would find the employer rebutted the presumption with the opinion of Dr. James that the injury is not related to the 1986 injury.  Based on the analysis above, we would find the preponderance of the evidence supports a conclusion that the 1986 injury is responsible for the employee's condition and subsequent need for surgery.  


Next we consider whether the employee is entitled to time loss benefits.  The employee has been paid pursuant AS 23.30.185 under the amendments to the law enacted in 1988.  The amendment provides in pertinent part:  "In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability."  In 1986, AS 23.30.185 provided that benefits were to be calculated based on the employee's "average weekly wage in effect on the date of injury. . . "  


The employee had been paid under the 1988 amendments.  We note the employee's compensation rate, according to the January 20, 1994 compensation report,  was increased to $700.00 which is the maximum amount allowed under the 1988 amendments.  Under the 1986 version of AS 23.30.175 the maximum rate was $1,114.00.  We note that compensation for permanent impairment under the 1988 amendments is calculated differently than under the 1986 version of AS 23.30.190.

 
We find the employee's temporary and permanent benefits have been paid under the 1988 amendments
.  Due to our ruling, his benefits must be paid under the law in effect in 1986.  We find we have insufficient evidence to properly calculate the employee's compensation rate, the amount due the employee (or due the employer in case of an offset) for temporary and permanent disability benefits.  We direct the parties to attempt to resolve the benefits due for temporary and permanent benefits.  We reserve jurisdiction to determine any dispute arising regarding these benefits.  


At the time of the employee's injury in 1986, AS 23.30.041(c) provided in pertinent part:  "If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury."  We find the employee's eligibility determination has been handled under the 1988 amendments.  Because the 1986 law now controls, we will refer this matter to the Rehabilitation Benefits Administrator with instructions to refer the employee for an evaluation.    


At the time the employee was injured, AS 23.30.095 provided in pertinent part:  "The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires. . . ."  We found the employee's condition and subsequent need for surgery stemmed from the employee's 1986 injury.  The employer has not argued the treatment was not reasonable or necessary.  We find the employee's medical treatment was reasonable and necessary, and conclude the employer shall pay for or reimburse the employee for medical expenses relating to his 1986 injury.  


The final question to be resolved is the employee's entitlement to attorney's fees and legal costs.  In his affidavit, Jensen verified services of $10,169.50 for himself (19 hours at $175.00 per hour, and 35.1 hours at $195.00 per hour), paralegal costs of $1,640.00 (20.5 hours at $80.00 per hour), and $2,126.58 in legal costs.  This affidavit satisfies 8 AAC 45.180(d)(1).  


AS 23.30.145(b) states in pertinent part:


   If an employer . . . resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. 


We find the employer resisted paying benefits and the employee retained an attorney who was successful in prosecuting his claim.  Consequently, we find the employee is entitled to reasonable attorney's fees.  


We find Jensen did not offer justification for billing his time at $195.00 per hour.  We conclude $175.00 is a reasonable fee.  After considering the nature, length, and complexity of the services performed, the benefits resulting to the employee and the amount of benefits involved as required by 8 AAC 45.180(d)(2), we find the employee is entitled to reasonable fees in the amount of $9,467.50 (54.1 hours at $175.00) and legal costs in the amount of $3,766.58 ($1,640 for paralegal costs, and $2,126.58 for other costs).  We will award $13,234.08 total for fees and costs.  In the event the statutory minimum award under AS 23.30.145(a), utilizing the employee's recalculated benefits, exceeds the attorney's fee awarded above, we award the higher amount.  


ORDER

1.
The employer shall pay the employee benefits under the Act as it existed on November 12, 1986, in accordance with this decision.  


2.
We refer this matter to the Rehabilitation Benefits Administrator in accordance with this decision.  


3.
The employer shall pay the employee $9,467.50 in attorney's fees and $3,766.58 in legal costs in accordance with this decision.


Dated at Anchorage, Alaska this 29th day of February, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot               


Darryl L. Jacquot, 



Designated Chairman



 /s/ D. F. Smith                  




Darrell Smith, Member



 /s/ Marc D. Stemp                




Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ronny P. Gould, employee / applicant; v. Doyon Drilling, Inc., employer; and Alaska National Insurance Co., insurer / defendants; Case Nos. 8627599, 9033878, 9327258; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of February, 1996.

                             _________________________________

                             Brady D. Jackson, III, Clerk
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     �December 9, 1993 report:  "[R]adiculopathy unchanged from 5/28/88 study."  December 13, 1993 report:  "At this juncture the HNP represents an old lesion which is now found with better imaging, or perhaps a newer lesion, or in fact, a new lesion with only modest radicular component."  October 6, 1994 report:  "[N]ew injury.  [Not] relate[d] . . . to 1986 injury."  


	December 23, 1993 IRS letter:  "[U]nable to return to work as a derrick hand or foreman in the oil field and requires retraining." February 24, 1994 report:  "I believe the patient is capable of returning to work as a `driller' and he meets that job description as has been defined for me by his insurance company."  July 21, 1994 letter:  "These symptoms have precluded his return to work in the drilling industry."  


     �Section 48, ch. 79, SLA 1988 provides that the 1988 amendments apply only to injuries sustained on or after July 1, 1988.  





