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GARY UPSON,
)


)

                Employee,
)

                  Applicant,
)


)

        v.
)


)    DECISION AND ORDER

SEABORNE LUMBER COMPANY LTD,
)


)    AWCB CASE No. 9404054

                Employer,
)


)    AWCB Decision No. 96-0093

        and
)


)    Filed with AWCB Juneau

WAUSAU INSURANCE COMPANY,
)        March 6, 1996


)

                Insurer,
)

                  Defendants.
)


)


We met in Juneau on 6 February 1996 to decide Employee's claim for additional medical care and disability compensation.  Employee was not represented by an attorney at the time of the hearing.
  Defendants are represented by attorney James R. Webb.  Alaska Workers' Compensation Board Member Nancy J. Ridgley recused herself when she learned one of the witnesses supervises her husband.  We proceeded with a panel comprised of two members in accord with AS 23.30.005(f).  We held the record open at the conclusion of the oral hearing to receive a reply brief from Mr. Webb.  We closed the record and concluded our deliberations on 8 February 1996 when the brief was received.  


ISSUES

1.  Is Employee entitled to additional temporary total disability (TTD) compensation? 


2.  Is Employee entitled to medical care and treatment from Drs. Smith and Robertson in Seattle and the physical therapy they recommended.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee is a 37 year-old logger, with a extensive history of illnesses and injuries.
 After a December 1991 injury from an automobile accident, Employee was off work due to cervical and lumbar spine injuries until 1993 when he returned to his regular work cutting timber.  He received chiropractic care in January 1994.  On 1 February 1994 Employee went to work for Employer as a "deck hand," assisting the chop-saw operator.  On 7 March 1994 he climbed down from the chop-saw deck, which is about 15 feet above the ground, to retrieve a piece of equipment.  Employee lost his footing an fell to the concrete pad below.  When he fell, Employee received a 9 centimeter cut on his scalp and injured his shoulder, which he felt was an aggravation of a 1975 injury.  He testified he also injured his neck and back when he fell.  (Employee dep. at 63.)


Employee was immediately seen by J. Bush, M.D., at Ketchikan General Hospital (KGH).  He was in no acute distress.  His scalp laceration was sutured, and his neck was found to be nontender with full range of motion.  Shoulder, neck, skull and jaw x-rays were "unremarkable."  The lumbosacral x-rays showed no fractures, malalignments or disk space abnormalities, but probable degenerative joint disease was noted at L5-S1.  Dr. Bush diagnosed a probable mild concussion, a scalp laceration, and a left-shoulder contusion.  Employee returned to light-duty work after three days off.


Employee saw his own doctor, David F. Hoeft, M.D., a board-certified internist the next day.  Employee complained of "terrible pain about his neck and shoulders, but when I come into the room he comes up from a prone position. . . to seated position very fluidly and smoothly with no evident pain, discomfort or other problem."  Employee requested stronger pain medication.  Dr. Hoeft diagnosed muscle contusions and strains.  (Hoeft chart note, 8 March 1994.)  Employee next saw Stacy W. Schultz, M.D., in Dr. Hoeft's absence, with complaints of continued headaches, bloody nasal drainage, and "some back pain."  Dr. Schultz stated:  "This patient has come in basically asking for more pain medications."  (Schultz chart note, 10 March 1994.)


Employee returned to Dr. Hoeft on 14 March 1994 with complaints of soreness in his mid-back.  Employee requested a bone scan or other x-rays.  Dr. Hoeft stated:  "Interestingly when he is moving around in the hallway and in the clinic exam room his range of motion and general mobility look very normal.  He is not wincing, he doesn't appear to be splinting or altering his normal motion mechanics at all."  He noted Employee complained of pain when he tapped on the top of his head, a factitious response, (Hoeft dep. at 21), and found no evidence of any objective abnormality.  


Dr. Hoeft reported:


He wanted more and different pain medicines, and he also wanted the other studies as noted above.  Also says he just can't go back to work, but then tells me that he is leaving for a week's vacation in Juneau anyway.


I told him I could give him light duty today, but that my recommendation was that he stay in town and go to physical therapy every other day for a week in order to get rehabilitated.  He after some discussions decides he doesn't want to do this.  I told him one way or another when he returns from vacation next Tuesday that he is back on full duty work.

(Hoeft chart note, 14 March 1994.)


Dr. Hoeft extended Employee's light-duty work release through 21 March 1994 with return to full duty without restrictions, thereafter.  


Employee asserted that after he returned from vacation, he was assigned more strenuous work on the "green chain," which he stated is the hardest job in the mill.  He worked there for two weeks.  (Employee's brief at 5-6.)  The light duty work consisted of sweeping and straightening up in the shop, with no heavy lifting.  (Employee dep. at 58.)


On 12 April 1994 Employee referred himself to R. Clark Davis, D.C.  He reported neck pain, mid-back pain, and low-back pain with left-leg pain radiating to the knee.  Dr. Davis provided chiropractic adjustments and physical therapy and took Employee off work.  (Davis Physician's Report, 15 April 1994.)


Employee saw Dr. Schultz again on 14 April 1994 for persistent back pain.  Employee reported some radicular symptoms on testing, and a "slightly diminished" ankle jerk was detected.  Dr. Schultz referred Employee to physical therapy at KGH on 14 April 1994, and returned him to light-duty work.


Employee began receiving physical therapy from Kelly Moore, P.T. at KGH on 15 April 1994.  Employee described pain radiating to his kidneys and a sharp pain in his mid-back.  During the period 15 April through 27 May 1994 employee attended six appointments, and missed or cancelled eight appointments.  Dr. Schultz also prescribed physical therapy and Employee switched physical therapists because he preferred Jan Oien at Salutaris.  He continued to complain of spine and kidney pain.  In a summary of the care she provided, Ms. Oien stated Employee had decreased cervical and lumbar range of motion and "mobility limited with vocal groaning and grimacing when requested to bend over, roll over either side or bring his knees to chest." Because of Employee's "persistent complaints" Ms. Oien requested re-evaluation by Employee's physician.  (Oien letter, 12 August 1994.)  Employee  received physical therapy from Ms. Oien ten times between 29 April and 24 June 1994.


Next Employee referred himself to James B. Kullbom, M.D., a board-certified orthopedic surgeon.  Dr. Kullbom saw Employee on 25 April 1994 for complaints of mid-back pain and non-anatomical leg pain.  Dr. Kullbom released Employee to light-duty work.  Employee returned on 4 May 1994 complaining "bitterly" of mid-back pain.  Dr. Kullbom reviewed a bone scan which he had ordered, and found it to be normal.  Employee requested an MRI.  Dr. Kullbom stated:  "I told him from a medical standpoint it was questionable whether this was going to be of any significance or not.  He states his employer wants this done, he wants it done, and therefore I will order one in Juneau."  He continued the light-duty work release.  (Kullbom chart note, 4 May 1994.)  Subsequently, Dr. Kullbom contacted Insurer and learned no MRI had been authorized or requested by Employer.  (Defendants' brief at 6.)


Employee saw Dr. Hoeft again on 24 May 1994 with complaints of "ongoing pain which now has spread throughout his entire body practically."  Employee requested referral to Kenneth Leung, M.D., a Seattle orthopedic surgeon.  Dr. Hoeft saw no need for the referral.  (Hoeft dep. at 31.)  Employee complained that when he returned to work for Employer he was given "the hardest job imaginable" which aggravated his back pain.  Dr. Hoeft again noted "factitious back pain syndromes."  Other than the complaints of pain, Employee's physical examination was normal.  Dr. Hoeft ordered additional tests to rule out inflammatory/autoimmune disorder and returned Employee to no work status until the test results were received.  The tests came back "distinctly normal" indicating the absence of an active autoimmune inflammatory process.  (Hoeft dep. at 32.)


On his next visit, Employee continued to complain of diffuse spine and shoulder pain.  Dr. Hoeft discussed Employee with physical therapist Jan Oien who felt Employee had diffuse tenderness and muscle pain with no nerve root impingement.  She also felt Employee was not "psychologically. . . tuned in to getting better" which was impeding his progress.  Dr. Hoeft returned Employee to "aggressive physical therapy" for two more weeks at which time he was to see Dr. Kullbom again, and if no abnormalities were found, Employee would have to return to work.  Employee was "bitter" about this decision.  Furthermore, Dr. Hoeft found no reason to order additional studies or refer Employee to a Seattle physician as Employee requested.


Dr. Kullbom saw Employee again with complaints of spine and shoulder pain so severe he "can't do anything."  Employee's physical examination was normal.  Employee requested a referral to Dr. Leung, and told Dr. Kullbom that under the law, he was entitled to a second opinion by a physician of his own choice.  (Kullbom chart note, 13 June 1994.)  


The following day, Dr. Kullbom wrote to Kaaren J. Kubley, Insurer's medical care coordinator.  Dr. Kullbom noted he had seen Employee in 1992 after his automobile accident for neck, mid-back and low-back pain.  At that time Employee had a healing fracture of the L-4 transverse process and a relatively large C5-6 herniated disk which was never treated surgically.  In connection with Employee's current condition, Dr. Kullbom wrote that he was "unable to find objective reasons for his continued complaints."  He also stated:


As far as I am concerned he is fit for some type of work.  He had been released for light-duty one month previously and certainly in my examination today I do not find anything that would keep him restricted to any sort of job restriction.


The normal recovery for a contusion from a fall is around six weeks and he is now 14 weeks post injury.

(Kullbom letter, 14 June 1994.)



Subsequently, Drs. Kullbom and Hoeft discussed Employee's actions.  Dr. Hoeft reported Employee had misled him by stating Dr. Kullbom said he needed an MRI and referral to Dr. Leung.  Employee also told Dr. Hoeft that physical therapist Jan Oien said Employee needed a TENS unit, which Dr. Hoeft learned was untrue.  Dr. Hoeft's assessment was "persistent back pain of an extremely atypical nature"  He determined Employee was not disabled at that time. (Hoeft chart note, 14 June 1994.)


Dr. Kullbom then noted he did not refer Employee to Dr. Leung or recommend that he see Dr. Leung.  He stated Employee demanded the referral.  He opined Employee was able to do "some sort of work.  I do not think that he is totally disabled." (Kullbom chart note, 20 June 1994.)


Defendants paid Employee temporary total disability compensation from 20 May 1994 through 14 June 1994 at the rate of $321.91 per week.


On 5 July 1994 Employee called Dr. Hoeft and asked him to schedule the appointment with Dr. Leung.  Dr. Hoeft reported he and Dr. Kullbom agreed the referral, the MRI, and the TENS unit were unnecessary, and they also agreed Employee was not disabled.  (Hoeft chart note, 5 July 1994.) Subsequently Dr. Hoeft contacted Insurer and was informed no further evaluations, medical opinions, or "anything else" was authorized for Employee.  Dr. Hoeft then reported Employee was no longer considered to be disabled, reported Dr. Kullbom's work release pending Dr. Leung's evaluation was not "a factor," and released Employee to return to work "effective immediately."  (Hoeft chart note addendum, 5 July 1994.)  Dr. Hoeft testified Employee's behavior is "very, very suggestive" of malingering.  (Hoeft dep. at 39.)


Employee returned to Dr. Kullbom on 13 July 1994.  He reported pain with any activity.  He sought additional time off work, and assistance with getting additional medical care for his back, shoulder, and head injuries.  Dr. Kullbom reported he had observed Employee around town walking unaided with a normal gait, and concluded Employee was able to do some work.  He reported that neither an extensive workup or MRI were medically indicated.  (Kullbom chart note, 13 July 1994.)


On 2 September 1994 Dr. Davis wrote that due to the lack of progress during the last two weeks of chiropractic treatments,
 he recommended Employee be evaluated by a neurosurgeon or orthopedic surgeon, and "rule out disc involvement with an MRI examination."  (Davis letter, 2 september 1994.)


On referral from Mr. Moote, Employee's attorney at the time, Employee saw Seattle physicians John W. Robertson, M.D., and W. Carl Allen, M.D., on 19 September 1994.


Dr. Allen, who practices "personal injury, general & behavioral medicine" testified at hearing that he saw Employee on only one occasion.  He saw Employee in his office on 19 September 1994 for about one and one-half hours.  He performed an "EMG surface scan"
 which he said showed "irritability" and "asymmetry" in Employee's mid-back.  He diagnosed "Thoraco-lumbar strain with chronic myofascial pain" and "Pre-existing degenerative spondylosis of the cervical-lumbar spine."  Concerning causation, Dr. Allen stated:


I believe . . .this man did sustain a thoraco-lumbar strain and that he also has evidence of degenerative spondylosis, as well as apparently having right short leg and mild scoliosis.  Obviously, the spondylosis and the short leg pre-existed the industrial injury, but I believe his subsequent and ongoing symptoms are a result of the chronic myofascial condition, which is a result of all of these factors.

(Allen report at 9.)


Dr. Allen recommended an MRI because Employee may have degenerative disc disease which could have been aggravated by his March 1994 fall at work.  He also recommended "myofascial treatment" to reduce the asymmetries and irritability, and an orthotic to equalize the leg length.  He opined the latter condition may have kept Employee's injury from healing.  He concluded Employee was not able to return to work.  (Allen letter, 22 November 1994.)


Dr. Robertson, a family practice physician, testified he saw Employee on only one occasion, 19 September 1994, for about 45 minutes.   He wrote two letters dated 24 October 1994 concerning his evaluation.  He diagnosed "mid dorsal and lumbar strains and segmental dysfunction with elements of a chronic pain pattern."  He testified at hearing that his examination showed no indication of radiculopathy or a compressed nerve root anywhere in Employee's spine. He recommended anti-inflammatory and anti-depressant medications, an MRI, an exercise program, physical therapy three to five times per week for about four months, a 20-pound lifting restriction, and no work.  At hearing, Dr. Robertson testified Employee was not medically stable, needs additional treatment, but does not need additional testing at this time.  He also testified, over objection, that he did not feel Employee was doctor shopping or malingering, and that Employee was frustrated and had come to him looking for a treatment option which was different than what is available in Ketchikan.  Dr. Robertson stated he felt it was "unlikely" Employee would be able to receive the physical therapy he needed in Ketchikan.  He also suggested a chronic pain clinic may be necessary if the treatment he recommended was ineffective in returning Employee to work.  In a letter to Mr. Moote, Dr. Robertson stated that if the physical therapy and pain clinic were not provided, Employee "may very well be left on his own with a general conditioning program which he so vitally needs."    (Robertson letters, 24 October 1994.)


In June 1995 Employee made an appointment with William H. Anthes, M.D.  He reported seeing the other physicians and struggling with chronic pain.  Dr. Anthes diagnosed chronic back pain and endorsed chronic pain management and physical therapy as recommended by Drs. Robertson and Allen, so Employee could return to work.  Dr. Anthes did not record Employee's request, but stated:  "I don't think narcotic medications would be in his best interest at this time."  He recommended consideration of a TENS unit.  (Anthes report, 26 June 1995.)


By agreement between the parties, Employee was scheduled for a second independent medical evaluation (SIME) on 13 July 1995.
  By letter dated 29 June 1995 Employee was notified that he was to be evaluated by Morris Horning, M.D., a rehabilitation medicine specialist, and Douglas G. Smith, M.D., an orthopedic surgeon.  Without notice, Employee failed to attend the evaluations.  Defendants paid a $682 cancellation fee and objected to rescheduling the examination on the grounds there was no qualifying dispute.  Employee made no effort to have the evaluation rescheduled.  At hearing, Employee stated he did not attended the evaluation because "they didn't go through the right procedure."


At hearing, Carl R. Smith, Employer's plant manager testified he never told Employee he needed or should get an MRI, that he should be referred to a specialist, or that he should get any specific care for his injury.  He also testified Employee was returned to light duty work after the injury, and was given work consistent with his restrictions.  When Employee was released to regular duty work, there were no physical restrictions imposed.


Employee has filed two Application for Adjustment of Claim forms (Application).  In the first Application, served 20 July 1994 Employee requested TTD compensation from 19 May 1994 through July 1994 and an order to see Dr. Leung.  In the second Application, served 13 November 1995, Employee requested TTD compensation from 13 June 1994 through 13 July 1995.  He also requested an order for treatment by Dr. Robertson or Dr. Allen, related travel costs, and the physical therapy they recommended.
  At hearing, Employee only argued about the medical care he desires.  He did not argue his entitlement to or clarify his claim for TTD compensation.


Defendants argue Employee has manipulated and abused the workers' compensation system, and is not entitled to the benefits requested.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter...."


The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act, including the work-relationship of the original injury, and the aggravation, acceleration or combination with preexisting conditions.  (Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  The court has also held that the presumption applies to non-causation issues, including continuing disability, Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986); and entitlement to continuing medical care Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Before the presumption attaches, the employee must establish a preliminary link between the disability and the employment.  Smallwood II at 316.  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment. . . . Id.


If the employee presents sufficient evidence to establish the link, the presumption of compensability attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  The employer must present substantial evidence to overcome the presumption.  Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Fireman's Fund Am. Ins Cos. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Comp. Bd., 411 P.2d 209, 210 (Alaska 1966)).  


If the presumption of compensability has been successfully rebutted, the presumption drops out and the claimant must prove all elements of the claim by a preponderance of the evidence. Veco at 870.


Credibility

We find Employee is not a credible witness, and give little weight to his testimony.  AS 23.30.122.  We find Employee exaggerated his pain, and believe it is likely he did so in order to receive disability compensation and medications.  We find Employee was untruthful (1) to Dr. Kullbom about Employer wanting him to have an MRI; (2) to Dr. Hoeft about Dr. Kullbom saying Employee needed an MRI and a referral to Dr. Leung; (3) to Dr. Kullbom when he said he was entitled to a second opinion, at Employer's expense, by a physician of his own choice; and (4) to Dr. Hoeft when he reported Ms. Oien said he needed a TENS unit.  


In reaching our finding of lack of credibility we also considered the following:  (1) Dr. Hoeft's determination that Employee reported "extremely atypical" and factitious back pain, (2) Dr. Kullbom's observation of non-anatomical leg pain and pain complaints, (3) Dr. Hoeft and Dr. Kullbom's observations of Employee out of the examination room which were inconsistent with his complaints of pain and disability, and (4) Dr. Hoeft's testimony that Employee's behavior was suggestive of malingering.  


Temporary Total Disability Compensation

As indicated, Employee was paid TTD compensation from 20 May through 14 June 1994.  Defendants concede Employee has produced sufficient evidence to establish the preliminary link between his employment and his claim for continuing TTD compensation, and we so find.  (Defendants' brief at 9.)  Therefore, Employee is entitled to rely on the presumption of compensability in AS 23.30.120(a).


We find Defendants have submitted the substantial evidence necessary to rebut the presumption.  We rely on Dr. Kullbom's letter of 14 June 1994 in which he states Employee is able to work without restrictions, and Dr. Hoeft's chart note of 14 June 1994 in which he states Employee was no longer disabled.  We also rely on Dr. Hoeft's testimony that Employee's behavior suggested malingering.  Therefore, the presumption drops out, and Employee must prove his entitlement to continuing TTD compensation by a preponderance of the evidence.


We find Defendants are not responsible for the payment of additional TTD compensation.  We rely on the same evidence we relied upon to rebut the presumption of compensability. We note each of the physicians Employee has seen, Dr. Hoeft, Dr. Schultz, Dr. Kullbom, Dr. Davis, Dr. Anthes, Dr. Robertson, and Dr. Allen, were all self-referrals, and Defendants never referred Employee to a physician.  We place more weight on the opinions of Dr. Hoeft and Kullbom.  Those physicians both had an opportunity to examine and treat Employee before the March 1994 fall, and both had an opportunity to observe Employee outside the examination room.  Drs. Davis and Anthes have not expressed an opinion about the duration of Employee's disability.  We place less weight on the opinions of Drs. Allen and Robertson due to the short time they examined and observed Employee, and their reliance on the medical history provided by Employee.  Although it appears from their reports that both physicians perform evaluations for the purpose of litigation, we note that neither physician is a "back specialist" as Employee asserted.  We place less weight on the "EMG surface scan" performed by Dr. Allen as we are not familiar with it, and have no information about its validity or general acceptance in the medical community.  Contrary to Dr. Robertson's opinion, we believe Employee has been doctor shopping.  During part of April 1994 he was concurrently, and without physician referral, seeing Dr. Hoeft, Dr. Kullbom, and Dr. Davis.  He also concurrently received physical therapy from two therapists and Dr. Davis.  We think doctor shopping is especially evident when, after being told by Dr. Hoeft on 14 March 1994 he would be returned to full duty after his vacation, Employee referred himself to Dr. Davis and was taken off work.


Employee asserts his disability claim is supported by the medical records which document his complaints of pain.  We have carefully reviewed the medical reports.  We find numerous references which make us believe Drs. Hoeft and Kullbom believed Employee's reports of pain were inaccurate and exaggerated.  Employee asserts Dr. Hoeft became angry at him because he went on vacation rather than attending physical therapy as recommended, and that Insurer and its agents interfered with Employee's relationship with his physicians.  Again we do not agree.  We believe Employee's physicians were skeptical of Employee's reports because of his apparent drug-seeking behavior, his inappropriate responses on examination, and his reports of severe pain which were inconsistent with their observations of Employee outside the examination room.  We find no evidence Insurer acted improperly.  


Additional Medical Care

AS 23.30.095(a) provides in pertinent part: 


  The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital services, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physicians.  Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change.
(Emphasis added.)


"Medical and related benefits" includes "transportation charges to the nearest point where adequate medical facilities are available."  AS 23.30.265(20).


Because Employee received simultaneous treatment from Drs. Hoeft, Kullbom, and Davis, we find he has changed treating physicians without the consent of Employer as required by AS 23.30.095(a) quoted above.  Employee seeks additional medical care from Drs. Robertson and Allen.  Employer denies responsibility for that treatment and asserts it is not needed.  Dr. Allen recommended Employee receive an MRI; myofascial treatment, presumably from a physical therapist; and an orthotic device to equalize Employee's leg length.  Dr. Robertson recommended medications, an exercise program, and physical therapy.  In his report, Dr. Robertson recommended an MRI, but at hearing he testified no additional testing was required unless the physical therapy he recommended was unsuccessful.


As indicated, Employee is entitled to rely on the presumption, in AS 23.30.120(a), of entitlement to continuing medical care.  (Carter, at 665.)  The court also stated:


[T]he Board retains discretion not to award continued care or treatment or to authorize care or treatment different from that specifically requested based on the requirements demonstrated either by the employee's raised and unrebutted presumption, or by the preponderance of the evidence, as further informed in each case by the "Board's experience, judgement, observation, unique or peculiar facts of he case, and inferences drawn from all of the above."

(Id.)


The reports of Drs. Allen, Robertson and Anthes are sufficient to establish the preliminary link necessary to raise the presumption of entitlement to continuing medical care.  


We find Defendants have submitted sufficient evidence to rebut the presumption.  We rely on the reports of Drs. Hoeft and Kullbom and Dr. Hoeft's testimony.  In his 5 July 1994 chart note, Dr. Hoeft reported a referral to Dr. Leung, a back specialist, and an MRI were unnecessary.  In his 13 July 1994 chart note, Dr. Kullbom reported neither an extensive workup or MRI were medically indicated.  At his deposition, Dr. Hoeft testified:


Q.  As of the last time you saw him, did you feel Mr. Upson required any further treatment?


A.  No.  Again, I would have liked [it] if there had been something that we could have done to make him feel better, but I don't think that that kind of a thing to make him feel better would have been anything more than some anti-inflammatories for a little while and some P.T., as we were trying to do.


Because we have found sufficient evidence to rebut the presumption, it drops out, and Employee must prove his claim by a preponderance of the evidence.  We find Employee has failed to do so.  We rely more heavily on the opinions of Drs. Hoeft and Kullbom for the same reasons we discussed above in connection with Employee's claim for TTD compensation; i.e., Drs. Hoeft and Kullbom are more familiar with Employee, his medical conditions, and the medical treatment he has already received.  Again, we accord less weight to the opinions of Drs. Robertson, Allen, and Anthes because of their reliance on Employee's recitation of his medical history.  Also, we have no reason to believe Drs. Allen and Robertson possess any greater skill, expertise, or training than Employee's treating physicians in Ketchikan.  Accordingly, we find Defendants are not responsible for medical care and treatment provided by Drs. Allen or Robertson.


In addition, we find Employee is not entitled to another change of treating physician.  AS 23.30.095(a).  To allow Employee to continually change physicians, at Employer's expense, until he finds one who agrees with him or complies with his wishes is contrary to the intent of the Alaska Workers' Compensation Act.  


We also find only speculative evidence from Dr. Robertson that any needed physical therapy is unavailable in Ketchikan.  We decline to require Defendants to pay for expensive travel and treatment, and the associated time-loss benefits due to missed work, based on such speculative evidence.


Dr. Davis and Dr. Allen have recommended an MRI.  Drs. Hoeft, Kullbom, and Robertson have concluded an MRI is unnecessary, or in Dr. Robertson's case, unnecessary at this time.  We find, by a preponderance of the evidence, Defendants are not responsible for an MRI.  Drs. Hoeft and Kullbom are very familiar with Employee's condition and are in the best position to know if that procedure is needed to diagnose Employee's condition.


In the course of reviewing Employee's medical records, and his testimony at hearing, we note he complained frequently about pain in his kidneys and pain radiating to his kidneys.  At hearing, Mrs. Upson demonstrated to us, on Employee's back, where he was bruised when he fell.  She inscribed an elongated bruise two to three inches wide, on Employee's mid-back, straddling his spine.  Neither Dr. Hoeft, who is an internist, nor any other physician has made any connection between Employee's kidney pain and his fall at work.  We have no reason to believe the contusion Employee suffered when he fell at work has any relationship to his kidney pain.  Likewise, Employee has complained frequently of diffuse pain throughout his body.  Although Employee may have other medical conditions which could explain that pain, we see no connection between that pain and his fall at work.  Employee's treating physicians certainly have made no such connection.


ORDER

1.  Employee's claim for additional temporary total disability compensation is denied and dismissed.


2.  Employee's claims for medical care and treatment by Drs. Allen and Robertson, for travel costs and physical therapy in Seattle, and for an MRI are denied and dismissed.

Dated at Juneau, Alaska this 6th day of March, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N.Lair                      


Lawson N. Lair, Designated Chairman



 /s/ James G. Williams             


James G. Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gary Upson, employee / applicant; v. Seaborne Lumber Company LTD, employer; and Wausau Insurance Company, insurer / defendants; Case No. 9404054; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 6th day of March, 1996.

                             _________________________________


                   Susan N. Oldacres

SNO

�








    �Washington attorney Peter Moote represented Employee in his workers' compensation claim from 22 September 1994 through 28 August 1995.


    �These include closed head injuries (1975-severe, with coma, 1991-mild concussion); fractured thumb (1990); headaches (1991); polysubstance abuse; rheumatoid arthritis; Henoch-Schonlen purpura; hepatitis (about 1975); spine injuries (1992); ulcers (1992); depression (1992); a fractured rib (1992); a fractured left transverse process of L-4 (1992); acute gastroenteritis (1992); and chronic pain.


    �Our records of Dr. Davis' chiropractic care appear to be incomplete.  We have records of five chiropractic treatments which included "physiotherapy" between 12 April and 22 April 1994.


    �In letters dated 7 December 1994 and 12 December 1994 Dr. Kullbom stated he had no experience with a surface EMG, and had no opinion about its significance or validity.


    �	The evaluation was scheduled under the authority of AS 23.30.095(k), as amended 4 September 1995, which provides on pertinent part:





	  In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.


    �Employee also requested a compensation rate adjustment and an investigation into the SIME.  Those issues were not pursued and we consider them to have been abandoned.





