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Employee's request for our review of the Reemployment Benefits Administrator's determination that Employee is not eligible for a reemployment evaluation was heard at Anchorage, Alaska on February 15, 1996.  Employee was present and represented by attorney Joseph Kalamarides.  Defendant is represented by Assistant Attorney General Patricia Bailie-Shake.  The record closed at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Defendant does not dispute Employee suffered a compensable injury in the course and scope of her employment.  She developed a bilateral carpel tunnel syndrome during the course of her employment.  She completed a Report of Occupational Injury or Illness on February 7, 1992, indicating the condition was diagnosed on January 14, 1992.  Employee continued to work for Employer.


Although Defendant initially denied the compensability of the injury (February 21, 1992 Controversion Notice), the injury was later accepted and benefits were paid.


Employee testified she began to notice her hand problems in January 1992.  At the time Employee gave notice of the injury, she was an accounting clerk.  Employee was hired in 1982 by Defendant as a clerk typist, was an accounting clerk for about one and one-half years, and then returned to a clerk-typist position. 


On February 18, 1992, Defendant's adjuster wrote to Employee stating in part:  


We are most hopeful that you will fully recover and be able to return to your usual employment, however, in the event that you believe this may not be a probability
 and you desire vocational rehabilitation assistance, you must request an eligibility evaluation within 90 days after you report your job inquiry [sic].  A description of the rehabilitation process begins on request in writing.  Page 16 of the booklet
 gives you the addressees and telephone numbers of the divisions [sic] nearest your address. 

(Emphasis in original).  At the time of this letter, Employee was still working for Employer.


Defendant had Employee examined by its choice of physician, Shawn Hadley, M.D., in April 1992.  In her April 13, 1992 letter to Defendant's adjuster, Dr. Hadley indicated she expected Employee to be "able to return to full duty [after surgery] if she is able to change activities periodically and make sure that her work site is positioned in an ergonomically correct fashion."


According to the June 29, 1992 Compensation Report, Employee continued to work for Employer until April 21, 1992.  She worked again from April 23 through April 27, and April 29 through May 3, 1992.  She was off work from May 4 through June 21, 1992, when separate surgeries on both wrists were performed by Richard Strohmeyer, M.D.  She returned to work at her same job on June 22, 1992.  (June 29, 1992 Compensation Report).  Employee was off work again from June 25 through September 12, 1992.  She again returned to work at the same job.  (September 14, 1992 Compensation Report.)  
Employee tried to work, but had problems.  In his September 9, 1992 report Dr. Strohmeyer indicated Employee may not be able to continue to function in her previous capacity at her work.  He hoped her employer would find light-duty work for her.  Employee was off work from September 17 through October 18, 1992.  She returned to work at her same job with Employer.  (October 30, 1992 Compensation Report.)


On December 4, 1992, Dr. Hadley performed a second examination at Defendant's request.  She recommended a referral to Robert Lipke, M.D., for possible further surgery.  She deferred looking at vocational issues until Dr. Lipke's evaluation was performed. (Hadley December 4, 1992 report.)


On January 4, 1993, Dr. Lipke wrote to Defendant that Employee may not be able to continue working at her current job, and may require vocational rehabilitation.  Employee testified Dr. Lipke did not send her a copy of this letter.  Employee testified Dr. Lipke told her she should continue to work with Employer and seek accommodations for her condition.   


In February 1993 Defendant contracted with Carol Jacobsen, a rehabilitation specialist, to contact Employee.  Jacobsen testified at the hearing about her December 27, 1993 report as well as her discussions with Employee.  Jacobsen met once with Employee, and talked with her once on the phone.  Jacobsen made recommendations to Defendant about how to make Employee's work station more comfortable.  Jacobsen did not know whether Defendant made the changes she recommended.  Employee testified the Employer did not make the changes Jacobsen recommended.


Jacobsen testified she could not recall her exact conversation with Employee, and testified regarding what she generally tells injured workers.  She testified she suggested Employee ask for workers' compensation reemployment benefits, but also outlined her other options.  Jacobsen did not give Employee a form to use to request reemployment benefits, but did tell her the RBA's name and phone number.


On March 3, 1993, Employee completed a request for accommodations under the Americans with Disabilities Act (ADA).  Employee testified she did this because she was told by her supervisor, Ed Kern, of rumors that she might be terminated because she could not perform all her job duties.  Employee testified she needed to continue her employment in order to have medical insurance.  She has a non-work related condition which requires regular medication and treatment which is too expensive to obtain without medical insurance.  By requesting accommodations, she could protect her employment and medical insurance coverage.


At this time Employee was seeing Michael James, M.D., for treatment.  On January 25, 1993 Dr. James wrote to Defendant's adjuster:  "I would suggest continued job modification and elimination of typing from her job description for at least six months.  She should also eliminate any heavy filing, for example, files weighing more than 10 - 15 pounds. . . . "  


On June 29, 1993 Employee completed a request for an occupation disability from the Public Employee's Retirement System (PERS).  Again, Employee testified she did this to make sure she would have insurance coverage for her non-work condition, not because she no longer wanted to work.  Employee continued to work, and there is no indication she was off work.  (August 5, 1993 Compensation Report.)

   In a November 18, 1993 memorandum to the Director of PERS, Employer's consulting physician, Mike Franklin, M.D., stated:


Based on my review of this file, I would say that it is clear that this patient has a disability and will not be able to return to work as a Clerk Typist and work in her previous capacity. . . .  At any rate, the carpal tunnel syndrome is probably enough to certify her as occupationally disabled. . . .  She is probably quite employable though not strictly employable as a Clerk Typist.  In my opinion, the employer should be encouraged to find suitable work for this patient which would not aggravate her condition. . . .  It appears to me that this patient should be able to do routine clerical duties so long as they do not require repetitive keyboard operation or repetitive lifting of objects greater than ten pounds.  


In a December 22, 1993 letter a PERS retirement representative notified Employee of the status of her disability application.  The letter stated in part:


I have discussed this situation with Ellen Clothier, your Human Resources Manager at the Department of Natural Resources.  The Department will be reviewing other job possibilities which may be available to you within the Department.  In addition, consideration of your eligibility under other programs such as the Injured Workers' Program will be reviewed.  You will be contacted by Ms. Clothier regarding these options.  In the interim, the Division will pend your application but will be prepared to make a final determination as soon as the issues regarding other employment possibilities are fully explored.


Clothier testified at the hearing that Employer did everything it could to accommodate Employee.  Efforts were made to rewrite Employee's job description to include only duties she could do.  Clothier believed Employee was not receptive to Employer's accommodation ideas.  Clothier believed Employee did not want accommodations, but wanted a disability retirement instead.  Clothier testified that Employee told her she could not perform the duties of a clerk typist, and she made statements about retraining under the workers' compensation system.  Employee was still working for Employer at this time.


On cross-examination Clothier testified the accommodations made under the ADA would be accommodations so the employee could perform the essential functions of her job.  


John Cramer who, at different times, held the positions of deputy director and director of the division in which Employee worked, testified on her behalf. He was aware of Employee's injury and her ADA request.  He testified he and his staff did what they could to accommodate Employee.  He testified that after one and one-half years of trying to accommodate Employee and the Department's Human Resources section, he wrote a memo on April 27, 1994 to Clothier that the extensive accommodations efforts by the Division had been unsuccessful.  He recommended that Employee be placed on workers' compensation or in another position in state government where she could work within her limitations.  He sent a copy of his memo to Employee.


At the hearing Cramer testified that he believed Employee always wanted to work and tried to work after her surgeries.  He testified she did everything she could, during the two years after her injury and until her termination, to continue working.   He believes the division did as much as it could to accommodate Employee, but the State of Alaska, as the employer, did not do everything it could to keep her working within her limitations.  


He testified on cross-examination that sometime at the end of 1993 Employee said to him that she could not do the duties of her clerk-typist position with the division.  Cramer believed it was reasonable until at least the time he wrote the April 27, 1994 memo to Clothier for Employee to believe that Employer would accommodate her limitations, and she would be able to maintain her employment with Defendant.  Although the Human Resources Section of the Department of Natural Resources was slow, he believes it was making a good faith effort to accommodate her limitations so she could remain in her job.  However, it was not making efforts to locate a job suitable for Employee with other departments in the Palmer area.


Rana Chaudhry-Quinn, who works for the Department's Human Resource Section, testified she worked on Employee's request for accommodations.  She testified she sensed a reluctance on Employee's part toward suggested accommodations. She was involved in the effort to put together the position description questionnaire which was used in May 1994 to offer Employee a position with the division.  A draft of this job description had been reviewed by Employee's physician on February 14, 1994, and he had indicated the activities which she could not do because of her injury. This job description accompanying the May 1994 job offer indicated some duties required repetitive motion of the hands and fingers, but these duties were not essential to the position. 


A job with accommodations was offered to Employee in a May 23, 1994 memo by Cramer.  Employee testified she reviewed the job description with her doctor.  The description was the same as the job description her physician reviewed in February 1994. Her doctor said she was not able to perform the duties of the job offered.  Employee notified Employer that she would not accept the job.  She was terminated from employment on July 29, 1994.  In the interim, on June 7, 1994, her attorney had filed a claim for reemployment benefits.  On March 8, 1995 PERS accepted Employee's request for occupational disability.


The RBA Designee's determination of October 3, 1995 summarized many of the medical records on file, and noted there were other medical records that documented the need to change jobs.  The RBA's determination regarding the claim for reemployment benefits stated in part:


I find a well documented need for job retraining throughout all of 1993 and the first half of 1994 yet you never requested these benefits.


. . . .


You may not have known of your need for reemployment benefits in the first 90 days after you noticed your employer of your injury, however it is clear that you knew you needed to change jobs long before you made your request for an evaluation.

The RBA Designee determined: "[T]here were no unusual and extenuating circumstances that prohibited you from making a more timely request."  The RBA Designee did not mention Employee's continued employment, although Employee had submitted information about her continued employment with Defendant.


Defendant admits that, within 90 days after she reported her injury, there was nothing to suggest to Employee that her injury may permanently preclude her return to her occupation at the time of injury.  Defendant admits there were unusual and extenuating circumstances that prevented her from making a timely request within 90 days of reporting her injury.  


However, Defendant contends Employee reasonably knew or should have known that she might be prevented from returning to her occupation in June 1993 when she requested an occupational disability.  Defendant argues that at the very latest, Employee knew or should have known that she was unable to do her job by January 1994.  Defendant contends that Employee had 90 days, or until April 1994, to request reemployment benefits.  Because her request was not made until June 1994, by operation of law her request was not timely and should be barred.   Defendant contends the RBA Designee did not abuse her discretion in finding Employee knew throughout 1993 and the first half of 1994 that she needed job retraining, but failed to ask for reemployment benefits for over two and one-half years.   


Employee contends that her employer's efforts at accommodating her limitations and her continued employment was an unusual and extenuating circumstance preventing her from requesting an eligibility evaluation.  Employee argues that, while she may have known from her physicians that she could not perform all the duties of her particular job as a result of her injury, it was not until efforts at accommodations failed that she had the requisite knowledge that she could not perform her occupation at the time of injury.  Employee also contends that the 90-day rule imposed by Board decision cannot be applied to her because the Board's decision establishing that rule was not filed until several months after her request for an evaluation was made. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(c) provides in pertinent part:



If an employee suffers a compen​sable injury that may per​manently preclude an employee's return to the employee's occupa​tion at the time of injury, the emplo​yee or employer may request an eligibility evaluation for reemployment benefits.  The emplo​yee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and ex​tenuating circumstance that prevents the employee from making a timely request. . . .


AS 23.30.041 does not provide us with the authority to review the RBA's determination regarding eligibility for an evaluation, nor does this section specify the standard for our review.  However, we have previously reviewed such determinations under AS 23.30.110, and have applied the abuse of discretion standard found in AS 23.30.041(d)
.  Light v. Sealaska Corporation, AWCB Decision No. 89-0210 (August 16, 1989); Hartley v. Lease Kissee Construction, AWCB Decision No. 91-0071 (March 26, 1991); Wyrick v. Earth Movers of Fairbanks, AWCB Decision No. 91-0126 (May 1, 1991).


 In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capri​cious, manifestly unreasonable, or stems from an improper mo​tive.' [footnote omitted]. Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discre​tion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decis​ions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).


We have previously found that under subsection 41(c) the requirements to be eligible for an evaluation are: (1) a compensable injury; (2) the possibility that the injury may permanently preclude return to work at the occupation at the time of injury; and (3) a request by the employee within 90 days after giving notice of the injury; or, if notice is not given within 90 days, the RBA must find an unusual and extenuating circumstance prevented the timely request.  Light at 4.  


We find there is no dispute over Employee fulfilling the first two requirements.  Defendant admits there was an unusual an extenuating circumstance that prevented the timely request.  However, the RBA and Defendant's reason for the unusual and extenuating circumstances was the doctors' failure to predict employee's inability to be able to perform her job duties.  Employee contends the unusual and extenuating circumstance was her request for accommodations, and her Employer's efforts to accommodate her and keep her employed in her occupation.


As we noted in Light, at 5, the Alaska Workers' Compensation Act does not define the phrase "unusual an extenuating" nor the term "prevented"   No regulation has been adopted defining these terms.  In Light we considered the common, ordinary meaning given to these words.  "Unusual" is defined as "not usual or common; rare; exceptional,"  while "extenuate" is defined as "lessen or seem to lessen the seriousness of (an offense, guilt, etc.) by giving excuses or serving as an excuse."  D. Gurlanik, Webster's New World Dictionary 1558 and 496 (2nd. College Ed. 1979).  "Prevent" is defined as "to stop or keep (from doing something); to keep from happening; make impossible by prior action; hinder."  Id. at 1127.


We have previously affirmed the RBA's determinations which consider the facts of a case and placed greater emphasis on the "extenuating" circumstances than the "unusual" nature of the circumstances.  Davidson v. Geco Geophysical, AWCB Decision No. 93-0060 (March 12, 1993); Boley v. Greens Creek Mining Co., AWCB Decision No. 93-0122 (May 18, 1993).


In this case we find the RBA Designee did not abuse her discretion in finding Employee knew in 1993 that her physician indicated she was not likely to be able to continue working as a clerk typist.  That clearly was an extenuating and unusual circumstance preventing her from requesting an evaluation.  However, the RBA Designee's October 3, 1995 determination mentions only the physicians' opinions and Employee's knowledge of these opinions.  It did not consider whether the Employer's and Employee's efforts to accommodate Employee's limitations and Employee's continued employment was an unusual and extenuating circumstance preventing Employee from requesting reemployment benefits.    


In Light we noted: 


[T]his is not a case where an employee suffered an injury, did not seek medical care, and was able to continue working.  In such a case, if an employee . .. lack[s] knowledge about his condition, we might reach a different result.  In this case, Employee was injured and remained unable to work thereafter.  He sought medical treatment and knew or should have know of the seriousness of his condition.  We find there is substantial evidence to support the RBA's determination that there was no unusual and extenuating circumstance . . . .

  Light at 7.  


In Wyrick the employee injured her knee on November 16, 1989; she reported the injury the same day.  She continued to work.  In August 1990 the employee requested services at the State of Alaska, Division of Vocational Rehabilitation.  On November 6, 1990 her physician told her she should discontinue driving trucks as an occupation. On December 12, 1990, over a year after her injury, the employee requested reemployment benefits.  In affirming the RBA's determination that an unusual and extenuating circumstance prevented the employee from requesting benefits, we stated:  


In our experience, employees most often do not readily accept that an injury will permanently preclude their return to the occupation they held at the time of injury.  In many cases that reluctance is actively fostered by all concerned with aiding the employee's recovery and minimizing the disability which ensues.  It is therefore reasonable, in our view, for the RBA to adopt a standard requiring a clear statement that the employee may be permanently precluded from returning to the time-of-injury occupation.

Wyrick at 7.


In Hartley the employee was injured on September 14, 1989, and filed an injury report 10 days later.  He continued to work, but sought treatment periodically.  In a February 14, 1990 report Employee's physician noted that vocational rehabilitation was necessary.  On June 12, 1990 another physician stated the employee should seek retraining.  By July 11, 1990 the employee had quit his job and was going to school.  He saw a physician who said:  "He will be in a sedentary situation for the next six months and that should tell the story regarding his long term results."  On September 13, 1990, over a year after the injury, the employee requested a eligibility evaluation.  In affirming the RBA's determination that the employee was eligible for an evaluation, we held:


In this case, Employee had no reason to request rehabilitation benefits until it appeared he could not perform his job.  He had returned to work . . . .  We surmise he and Employer hoped he could continue to work . . .  When substantial doubts were raised about his ability to continue to perform his job requirements, Employee stopped working, and he applied for rehabilitation benefits within 90 days of the date he quit working.

Hartley at 7.


In Boley the employee was injured on April 26, 1991 and reported the injury on May 2, 1991.  The employee was released to return to work without restrictions on May 8, 1991.  On September 12, 1991 the employee's physician limited his lifting to no more than 10 pounds.  Later, on December 6, 1991, the physician found the employee was permanently totally disabled from working at his job as a maintenance electrician.  The employee was released to return to work without restrictions on July 1, 1992, after recovering from surgery.  The employee returned to work for the employer on July 1, 1992, but resigned effective July 29, 1992.  On July 10, 1992 his physician had given him a prescription for no work requiring lifting above shoulder level.  On December 22, 1992 the employee requested an eligibility evaluation.  


In affirming the RBA's determination that the employee was eligible for an evaluation, we quoted the following from Davidson:


[I]nsurer argues that the employee should have been required to submit his delayed request for an eligibility evaluation within 90 days of the date he received notice of the physician's opinion about his physical inability to return to work.


. . . .



The designee did not address the date of receipt of the delayed eligibility evaluation as a factor in her determination.  We therefore infer the RBA has determined that, once an untimely request is excused based on unusual and extenuating circumstances preventing a timely request during the initial 90-day period, there is no requirement that the late request be submitted within any particular time frame. AS 23.30.041 is silent on the matter.  



[W]e defer to the RBA's interpretation of AS 23.30.041.  It is the RBA's statutory responsibility to enforce the quality and effectiveness of reemployment benefits . . .  We find nothing express in the statute which convinces us that the RBA's construction would be unreasonable.  On that basis, it is affirmed.

Boley at 6 (quoting Davidson at 5).


Boley went on to state:


It was obvious in February 1992 that Employee would have permanent partial impairment as a result of his cervical fusion.  Employee could have requested an evaluation at that time, or even in June 1991 when he came to believe he could no longer perform the heavy work his job required.  When Employee failed to make the request, Petitioners should have done so [under AS 23.30.041(c) which provides "the employee or employer may request an eligibility evaluation. . . .]

Boley at 7.


Defendant cites Harsen v. B & B Farms, AWCB Decision No. 94-0253 (September 30, 1994) and Waters v. Grace Drilling, AWCB No. 95-0046 (February 17, 1995) in support of its position that Employee should have requested an evaluation within 90 days after the employee knew or should have know that she might not be able to return to her occupation at the time of injury.  We find Harsen and Waters are factually distinguished from the cases cited above and the instant case.


In Harsen the employee was injured on February 12, 1993 while working as a dairy hand and supervisor.  "After the injury, the employee did not return to work and one week later, left for Porter, Oklahoma."  Hartley at 2.  The rest of the decision reflects that Employee never returned to work for the employer, or apparently for anyone else for that matter.  The employee did not request an evaluation until March 29, 1994.


In Waters, the employee was injured on May 31, 1993.  The summary of the evidence in the decision indicates the employee was totally disabled following the injury, and did not return to work for the employer or anyone else.  The employee did not request an evaluation until August 9, 1994.


We find that in both Harsen and Waters the dispute centered around when the employee, who had not returned to work for the employer, knew or should have known he would be unable to return to the work at his occupation at the time of injury.  We find in the cases discussed above, the employees return to work for the employers was recognized as an unusual and extenuating circumstance that was considered in determining whether the employee should be granted an evaluation even though one was not requested in the initial 90-day period.


We believe in determining whether unusual and extenuating circumstances exist it is appropriate to consider the employee's and employer's efforts at maintaining employment.  As noted in Harsen, the primary purpose of section 41 "is to return the injured worker to the work force as expeditiously as possible and control costs associated with reemployment programs."  See Binder v. Fairbanks Historical Preservation Foundation, 880 P. 2d 117 (Alaska 1994); Raris v. The Greek Corner,    P.2d     (No. 4322) (Alaska February 23, 1996). Their is a strong societal interest in having injured employees return to the workforce.  See Fields v. Doyon Drilling, 4 FA-94-2790CI (Alaska Super. Ct.) (November 21, 1995).  We do not believe it furthers this interest to deny a reemployment evaluation to an injured worker who returns to work, and the employer and the employee make a good faith effort to keep the employee in her occupation, but eventually the efforts fail
.   


We find the RBA Designee abused her discretion by not considering Employee's continued employment an unusual and extenuating circumstance in accordance with Boley and Hartley.  We find the continued employment hindered Employee in making a request for reemployment benefits.


Presumably Defendant contends Employee had 90-days to request an evaluation from the date she knew or should have known that the efforts at accommodations would fail, and she could not work at her occupation.  Assuming there is 90-day limit to request an evaluation
, we find Employee's request was timely.   We find Employee did not know, and would not be expected to know as a reasonable person, that Employer's efforts to accommodate her would fail until the refusal of the May 1994 job offer.  We find her request was filed within 90 days after she refused Employer's job offer.


Because we have found the RBA Designee abused her discretion in not considering Employee's continued employment with Employer an unusual and extenuating circumstances preventing her from requesting an evaluation, we reverse the RBA Designee's determination. We will remand the request to the RBA Designee to assign a rehabilitation specialist to perform an evaluation.


ORDER 

The RBA's determination is reversed, and Employee's request is remanded to the RBA Designee to assign a rehabilitation specialist to perform an evaluation.



Dated at Anchorage, Alaska this 12th day of March, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom               


Rebecca Ostrom, 



Designated Chairman



 /s/ Florence Rooney              


Florence Rooney, Member

RJO:rjo



If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Marjorie M. Bales, employee / applicant; v. State of Alaska, Department of Natural Resources (Self-Insured), employer / defendant; Case No. 9202217; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of March, 1996.

                             _________________________________

                             Brady D. Jackson, III, Clerk  
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     �This statement does not accurately state the law.  AS 23.30.041(c) states in part:  "If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee . . . may request an eligibility evaluation . . . ."


     �The booklet referred to is "Workers' Compensation and You" sent to an injured worker by the State of Alaska, Workers' Compensation Division after a report of injury is received.  The booklet says: 


	Within 90 days after your injury, you must ask for an evaluation if you cannot return to your job and want rehabilitation services.  If 90 days have passed and you haven't asked for an evaluation, contact the Division and the insurer immediately. 


     � AS 23.30.041(d) provides us with the authority to review a determination that an employee is eligible for reemployment preparation benefits after an eligibility evaluation has been performed.  AS 23.30.041(d) provides in part:


		Within 30 days after the referral by the ad�mini�strator, the rehabilitation specialist shall per�form the eligibility evaluation and issue a report of find�ings. . . .  Within 14 days after receipt of the report from the rehabilitation spe�cialist, the administrator shall notify the par�ties of the employe�e's eligibility for reemployment prepara�tion benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is re�quested.  The board shall uphold the decis�ion of the administrator except for abuse of discretion on the administrator's part. 


     �We agree with Boley that an injured worker who returns to work for the employer may request an eligibility evaluation at the time it appears a permanent impairment may result even though still employed.  However, when the employer makes employment available that meets the criteria of AS 23.30.041(f)(1), the employee may be found ineligible for further reemployment benefits.  In this case, where Employer was trying to accommodate Employee and Employee was continuing to maintain her employment, an evaluation before that process was completed may have been a waste of money and time.  Had Employer wanted the evaluation performed while attempting to accommodate Employee, it could have requested the evaluation pursuant to AS 23.30.041(c).


     �The 90-day limit established in Harsen was apparently based on a misreading of Wyrick and Hartley.  Harsen states:  "We are mindful of several decision where we have tolled the 90-day period because of inadequate notification to the employee," and cited Hartley and Wyrick.  Harsen at 12.  However, Hartley specifically states:  "We do not agree with the parties' assertion that there is a tolling provisions regarding the 90-day limit."  Hartley at 7.  Wyrick notes the defendants' argument that the "RBA abused his discretion by allowing the employee to request an evaluation more than 90 days after she became aware of the possibility that her injury would permanently preclude her return to work as a truck driver."  However, Wyrick ruled: "There is no specific guidance in the statute on this issue.  We therefore believe the RBA has considerable discretion in deciding how to apply it as part of his statutory mandate . . . ."   Wyrick at 6.  Other than a  footnote mentioning the designated chairman's opinion that he would find the 90-day period of AS 23.30.041(c) no longer applicable once excused, there is no discussion of "tolling" the 90-day period in Wyrick.  


	Boley and Davidson noted that AS 23.30.041(c) is silent on the time in which an evaluation may be requested if there was an unusual and extenuating circumstances preventing a request within the initial 90-day period.  Boley, at 5, specifically stated:  "The plain language of AS 23.30.041(c) does not support Petitioners' assertion that the statute requires Employee to request an eligibility evaluation within 90 days after he became aware he would be unable to continue performing his job at Green Creek Mine."       


	AS 23.30.041(c) does not specify a second 90-day period in which to make a request once an unusual and extenuating circumstance prevented making a request within 90 days after giving notice of the injury.  We question whether we can impose a time requirement when one is not expressed in the statute, See Moesh v. Anchorage Sand & Gravel, 877 P.2d 763 (Alaska 1994), and when the legislature has already provided  general statute of limitations in AS 23.30.105.  Statutory construction rules requires interpreting "each part or section with every other part or section, so as to create a harmonious whole."  Rydwell v. Anchorage School Dist., 864 P.2d 526 (Alaska 1994).  


	Due process may require notice of the "second" 90-day  requirement imposed in Harsen when section 41(c) is silent on the issue, AS 23.30.105 provides a statute of limitations, and imposing of the second 90-day limit would permanently deprive Employee of a reemployment eligibility evaluation.  See Fields at 14.   





