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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MERVYN EGGLESTON,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9131236

BP ALASKA EXPLORATION, INC.,

)









)
AWCB Decision No.96-0111




Employer,


)








)



and




)
Filed with AWCB ANchorage








)
    March 14, 1996

CIGNA,





)








)




Insurer,


)




  Defendants.

)

___________________________________)


This claim was submitted for decision on the written record in Anchorage, Alaska.  The employee represents himself.  Attorney Richard L. Wagg represents the employer and insurer.  The record originally closed on November 30, 1995, when the briefing was completed.  Upon review of the record, we requested additional information.  We closed the record on February 28, 1996 when we next met after the requested information was filed.   


ISSUES

1.
Whether to change the date the employee's claim became effective.  


2.
Whether we have the authority to order the employer to allow the employee to return to work.  


3.
Whether to strike the employer's March 10, 1995 independent medical evaluation report. 


4.
Whether to exercise our discretion under AS 23.30.095(k) to order a second independent medical evaluation (SIME).  


5.
Whether we should decide at this time whether the employer is responsible for payment of present and / or future medical expenses.  


SUMMARY OF THE EVIDENCE AND ARGUMENTS

The employee alleges he suffers from injuries arising from prolonged exposure to contaminated potable water at the employer's North Slope work site.  The employee filed his report of occupational injury or illness on January 6, 1992, claiming an exposure date "from 1/22/76 to 1/6/91."  The employer controverted all benefits on February 21, 1992.  


A.
FACTS REGARDING CHANGE OF EFFECTIVE DATE.  


In his January 2, and July 25, 1995 letters to the Board, the employee requested that his "effective date of my Workers' Compensation case [be] changed from 1-6-92 to May 24, 1991."  The employee asserts he alerted his supervisor to his concerns regarding the drinking water in May of 1991.  The employee does not seek a change of his date of injury or exposure.  


The employer argues the employee's request fails to make sense, and is not covered under the Alaska Workers' Compensation Act (Act).  Further, the employer asserts that the question of when or if the employee discussed the alleged problem is a question of fact that needs to be proven through admissible evidence, at hearing.  Lastly, the employer argues that the employee's request is a mechanism for reasserting his fraud and bad faith claims which were denied in Eggleston v. B.P. Exploration, AWCB Decision No. 94-0185 (August 5, 1994).  


B.
FACTS REGARDING REINSTATEMENT OF PREVIOUS EMPLOYMENT.


The employee also requests an order reinstating his employment with the employer on the North Slope.  In his August 22, 1995 brief, the employee asserts the employer should reinstate him for "violat[ion] [of] the laws of common decency, morality, ethics and even of the State of Alaska."  Further, the employee states: "Counsel for the employer says that the board has no authority to get me reinstated.  I cannot speak to that.  However, as a 16 1/2 year employee of B.P., I call upon them to vindicate their own ethics policy."  


The employer argues the Board has no statutory or other authority to order it to rehire the employee.  The employer asserts the employee's request for reinstatement must be denied and dismissed.  


C.
FACTS REGARDING THE PETITION TO STRIKE REPORT.


At the employer's request, the employee was evaluated by Michael D. Allison, M.D., M.P.H., Sabine von Preyss Friedman, M.D., Brooke Thorner, M.D., and Mary E. Reif, M.D., (EME Panel) at Medical Consultants Northwest, Inc., on March 10 and 11, 1995.  In an undated letter filed on May 16, the employee requests that "material from Medical Consultants Northwest be thrown out and that their people be allowed no input to my Workers' Compensation case."

  
In his brief filed June 14, 1995, the employee asserts the doctors involved were not objective and were biased.  The employee asserts:  "In my view, [the report] creates, reaches, speculates, overlooks, misrepresents, etc.  These things; all to a predictable end.  Along with that, I allege, it improperly uses and reports on, testing - to inappropriate advantage."  On August 21, 1995, the employee filed a 56 page "Overview and commentary of a report that was issued by Medical Consultants Northwest."  The "Overview" discusses at length the deficiencies the employee believes the reports contain.  The employee requested an SIME if his petition to strike is denied.  The employee requested that if an SIME is ordered that it not be done by Harborview Medical Center.  


The employer asserts it properly exercised its right to have the employee examined under AS 23.30.095(e).  Further, the employer asserts that there is no mechanism prior to hearing to preclude consideration of valid medical evidence.  The employer asserts the employee may address his dissatisfaction with the conclusions of an adverse report at hearing through cross-examination and the testimony of his own doctors.  Further, the employer argues expert evidence that assists the trier of fact is admissible.  Lastly, the employer disagrees with the employee's characterization of the report.  


D.
FACTS REGARDING AN SIME. 


The employee requests we order an SIME if his request to strike is denied.  The employer denies an SIME is necessary.  At our request, the employee completed and filed our "SIME Form" on December 27, 1995.  The employer filed its "SIME Form" on February 7, 1996.


The employee's form lists the following attending physicians:  "Wm. M. Ediger; Todd Green; Keith A. Kadel; Gregg MacCarthy;  Boisen;  Manning."  For the employer's physicians, the employee's form lists:  "Dr. Allison; Dr. Thorner; the committee (The EME report, not knowing which person)."  The employer's form mirrors the employee's attending physicians, however, it lists the following as its physicians:  "Michael Allison, MD, MPH; Sabine, Von Preyss, Freidman, MD; Mary E. Reif, MD; Brook Thorner, MD."  


In its October 16, 1995 "response to employee's various briefs" at 10, the employer argues:  


Mr. Eggleston's request for an SIME should be denied because:  (a) Mr. Eggleston's first designated attending physician, Dr. Ediger, does not meet the definition of an attending physician, and his opinions do not trigger a medical dispute warranting an SIME under § 095(k);  (b) Mr. Eggleston's second designated attending physician, Dr. Rasmussen, has not offered any opinions which give rise to a medical dispute;  [and ] (c) the other doctors who have examined Mr. Eggleston from time to time are not attending physicians, and in any event they have not offered opinions which demonstrate a genuine medical dispute.  


"Mr. Eggleston identified Dr. Ediger and Rasmussen as his attending physician in his application for adjustment of claim dated January 26, 1995." Id.  The employer considers the employee's designation of Dr. Rasmussen to constitute a change of physicians under AS 23.30.095(a).  In the July 7, 1995 prehearing summary, the parties concur Dr. Rasmussen is the employee's attending physician.


Dr. Ediger's November 6, 1991 report provides:


At the request of Mr. Eggleston I entered into an occupational evaluation of Mr. Eggleston including history of occupational exposures and an evaluation of medical data supplied by Mr. Eggleston from his examination at Virginia Mason.  A literature search regarding occupational and environmental exposures such as Mr. Eggleston relates in his history was also done.


The employer argues Dr. Ediger does not qualify as an attending physician because his reports indicate that he never treated the employee.  In addition, the employer asserts that Dr. Ediger's opinions are "generalized."  Further, the employer argues that the remaining physicians the employee relies upon do not meet the requirements of an "attending physician" under AS 23.30.095(k).  The employer asserts the remaining opinions do not actually create a dispute.  


In his November 6, 1991 report, Dr. Ediger states at page 2:  "Mr. Eggleston does however demonstrate and complain of a very broad spectrum of signs and symptoms which are perfectly consistent with chronic hydrocarbon ingestion."  Dr. Ediger continued at page 5:  "In conclusion I believe the following findings are consistent with and quite probably the result of a chronic exposure to low level hydrocarbons on the part of Mr. Eggleston."  Dr. Ediger subsequently discussed the employee's complaints, in the following areas:  mucocutaneous, gastrointestinal, neurologic, and general systemic.  


To the contrary, in their March 11, 1995 report, Drs. Allison and von Preyss Friedman from the EME Panel diagnosed all of the employee's complaints of impotence, chronic cough and congestion, diarrhea, chest pain, and an episode of arrhythmia  as "not industrially related."  At page 20, the doctors concluded: "Mr. Eggleston's bizarre complaints, symptoms and the ongoing nature of the symptoms, points to a nonoccupational cause."  In addition, at page 12 of her March 10, 1995 report, Dr. Reif diagnosed:  "Mr. Eggleston has no neurologic diagnosis which can be related to the `alleged exposure' (i.e. specifically no evidence of peripheral neuropathy, myopathy, seizures, or organic brain syndrome)."  At page 32 of the March 11, 1995 EME Panel report, Dr. Thorner concluded:  "In short, Mr. Eggleston's somatoform disorder is not causally related to any industrial injury."  


E.
FACTS REGARDING MEDICAL COSTS.  


In his August 16, 1995 letter, the employee requests the employer be required to pay for a psychiatric evaluation, done by a doctor of his choosing.  The employee denies any mental problems, and seeks to have a second evaluation performed to counter the opinions contained in Dr. Thorner's March 11 psychiatric evaluation.  


The employer argues the employee offers no legal support for his request as he is not claiming any psychological injury, other than distress from his impotency.  Further, the employer argues it cannot be required to pay in advance when it has controverted all benefits.  It asserts any payment for medical benefits would be contingent on the employee's ultimate success on his claim after the full hearing.  


According to the July 7, 1995 prehearing conference summary, the employee also seeks an award of medical costs associated with his claim.  The summary lists costs associated with the employee's claimed problems, but provides that the employee had "some small incurred medical expenses which have been paid by someone."  The summary form also lists as an issue:  "medical costs, none incurred to date."  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

A.
CHANGE OF EFFECTIVE DATE.    


We find no legal authority or other mechanism to grant the employee's request to change the "effective date of [his]  workers' compensation case."  Accordingly, we conclude we must deny and dismiss the employee's request.  


B.
REINSTATEMENT OF PREVIOUS EMPLOYMENT.


We find no legal authority or other mechanism in the Alaska Workers' Compensation Act to grant the employee's request to order the employer to reinstate the employee in his former position.  Accordingly, we conclude we must deny and dismiss the employee's request.  


C.
PETITION TO STRIKE REPORT.


We find no legal authority to grant the employee's request to strike the EME Panel's report, on the grounds of employee dissatisfaction
.  Accordingly, we conclude we must deny and dismiss the employee's request.  


D.
SIME.  


AS 23.30.095(k) as amended provides in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


We find the employee's attending physicians for purposes of determining whether a dispute exists are Drs. Ediger and Rasmussen.  We base Dr. Rasmussen's designation as an attending physician on the parties' statements summarized in the July 7, 1995 prehearing summary.  We find Dr. Ediger is an attending physician because the employee initially selected him as a physician.   


The employer argued Dr. Ediger cannot qualify as an attending physician for purposes of AS 23.30.095(k) because he only examined the employee once for valuative purposes.  The employer relies on Coffin v. Alaska Airlines, AWCB Decision No. 95-0100 (April 17, 1995), Smith v. Sea Galley Restaurant, AWCB Decision No. 95-0099 (April 13, 1995), and LeMons v. Mayflower Catering, 92-0310 (December 15, 1992).  Coffin and Smith both adopted the following holding from LeMons at 9: 


However, we find that because Dr. Brudenell only saw LeMons on one occasion and that was only for a PPI rating, he was not her attending physician.  Therefore, there is no dispute between an attending physician and the employee's independent medical evaluator.  Accordingly, a second independent medical evaluation does not have to be performed in this claim. 


We find the above conclusion in Lemons too narrow and restrictive.  We find the fact that merely because a physician has seen an employee only a few times, or once, should not preclude that doctor's opinion from establishing a dispute under AS 23.30.095(k)
.  An SIME is an important adjunct to the workers' compensation process.  See Dwight v. Humana Hospital Alaska, 876 P.2d 1114, 1120 (Alaska 1994); Coffin, at 4.  


We did not consider the remaining doctors' opinions the employee relies on to demonstrate a dispute as we find they are not opinions of an attending physician.  We find no indications of referrals from the employee's attending physician, Dr. Rasmussen. 


We conclude a medical dispute exists regarding causation of the employee's complaints.  We find Dr. Ediger and the IME Panel disagree on the extent and cause of the employee's complaints.  We further find this dispute is particularly complex in nature.  Because of this dispute, we find an SIME is necessary for a fair determination. We therefore exercise our discretion under AS 23.30.095(k) to order an SIME on this issue.  


We find the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial.  8 AAC 45.095(f).  Beth Baker, M.D., and Paul Steer, M.D., are physicians on our list who specialize in internal medicine.  The employee apparently has not been treated or examined by Drs. Baker or Steer.  Based on the current record, we find either Dr. Baker or Dr. Steer are impartial physicians with the qualifications and experience to perform the SIME.  We select either one to perform the examination depending upon which has the earliest appointment date available. 


Because the employee must make travel arrangements from Washington State to Anchorage, we find we are unable to set time deadlines for the SIME process.  Accordingly, we grant authority to a worker's compensation officer to set the deadlines for filing documents for this SIME.  


E.
MEDICAL COSTS. 


We find the employer has filed a valid controversion which denies liability for all benefits, including medical costs.  We find this issue must be decided at hearing before the board when the employee presents his case on the merits.  We conclude the employee's request for an order awarding costs for future medical expenses and past medical expenses is not ripe for decision.  


We further find no legal authority to grant the employee's current request to order the employer to pay for a psychiatric evaluation for litigation purposes.  The employee is not claiming a psychiatric injury.  Accordingly, we conclude we must deny and dismiss the employee's request.  


ORDER

1.
The employee's request to change the "effective date of [his] workers' compensation case" is denied and dismissed.


2.
The employee's request that we order the employer to reinstate the employee in his former position is denied and dismissed.  


3.
The employee's request to strike the EME Panel's report prior to hearing is denied and dismissed.  


4.
The employee's request for an SIME is granted.  An SIME shall be conducted regarding causation of the employee's complaints.  Either Beth Baker, M.D., or Paul Steer, M.D., shall perform the SIME.


5.
We authorize a worker's compensation officer to finalize the deadlines for filing documents regarding this SIME. 


6.
The employee's request for an order awarding costs for past and future medical expenses is not ready for decision.  We retain jurisdiction to decide this matter at a later date.  


7.
The employee's request we order the employer to pay for a psychiatric evaluation for litigation purposes is denied and dismissed.  


Dated at Anchorage, Alaska this 14th day of March, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot             


Darryl L. Jacquot, 



Designated Chairman



 /s/ Marc Stemp                 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Mervyn Eggleston, employee / applicant; v. BP Alaska Exploration, Inc., employer; and Cigna, insurer / defendants; Case No. 9131236; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of March, 1996.

                             _________________________________

                             Brady D. Jackson III, Clerk
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     �The employee has a right to cross-examine the employer's witnesses and visa versa.  The procedures to request cross-examination are detailed in 8 AAC 45.052 and 8 AAC 45.120.  If cross-examination of a report is properly requested, and the opposing party does not allow an opportunity for cross-examination, the report will not be allowed at hearing.  See also Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1251 (Alaska 1976).  


     �After all, the physicians selected by employers often examine the employee only one time, and their opinions are considered in determining the existence of a subsection 95(k) dispute.  We find it would be unfair to permit consideration of the employer's physicians who examined the employee once, but not allow the same for physicians properly selected by the employee.  





