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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

IN THE MATTER OF THE ACCUSATION
)

OF THE FAILURE TO INSURE WORKERS'
)

COMPENSATION LIABILITY AGAINST
)
ERRATTA



)
DECISION AND ORDER

SHIRLEY WALSH DBA CAFE BRAVO
)

(UNINSURED EMPLOYER),
)
AWCB Decision No. 96-0113

   

)


Respondent.
)
Filed with AWCB Anchorage

                                                                                       )            March 6, 1996


The Decision and Order in In the Matter of Shirley Walsh DBA Cafe Bravo, AWCB Decision No. 96-0094 (March 6, 1996) contains an error.  The Decision No. is incorrect and should have been AWCB Decision No. 96-0113.  The proper citation for that decision should now be In the Matter of Shirley Walsh DBA Cafe Bravo, AWCB Decision No. 96-0113 (March 6, 1996).


Dated at Anchorage, Alaska this 14th day of March, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna


Patricia Huna,



Designated Chairman


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of the accusation of failure to Insure Workers' Compensation Liability against Shirley Walsh d/b/a Cafe Bravo, employer/respondent; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of March, 1996.



 Mary Malette, Clerk

IN THE MATTER OF THE ACCUSATION
)

OF THE FAILURE TO INSURE WORKERS'
)

COMPENSATION LIABILITY AGAINST
)
DECISION AND ORDER

  

)



)
AWCB Decision No. 96-0113

SHIRLEY WALSH DBA CAFE BRAVO
)

(UNINSURED EMPLOYER),
)  
Filed with AWCB Anchorage

   

)
March 6, 1996


Respondent.
)

                                                                                       )


We heard this matter in Anchorage, Alaska on February 28, 1996.  Shirley Walsh, doing business as Cafe Bravo, appeared telephonically on behalf of herself.  Jim Robison, Investigator for the State of Alaska, Workers' Compensation Division, appeared at the hearing.  The record closed on February 29, 1996 after we left the record open briefly to contact an insurance company. 

SUMMARY OF THE EVIDENCE
At the hearing, Walsh stated that while doing business as Cafe Bravo, she employed an individual but does not carry a workers' compensation insurance policy for that employee.  The evidence presented at the hearing demonstrates Jim Robison personally inspected Cafe Bravo and determined there were employees working on the business premises, and determined there was no policy of workers' compensation insurance in effect for the business.  He served a Notice of Violation upon Lisa Berge, an employee of Cafe Bravo, for using employee labor without workers' compensation insurance coverage.  On December 20, 1995 Jim Robison issued a Notice of Violation of the Workers' Compensation Act and Cease and Desist Order #96/97 on Shirley Walsh.  

Walsh stated she has obtained workers' compensation insurance coverage effective the date of the hearing.  She gave the name and number of her insurance agent, Michael Dennis of CHI of Alaska.  Although Walsh had purchased insurance, Robison asked that we enter an order finding Walsh violated the law.  

After the hearing, we called Michael Dennis to verify Walsh's information.  He reported Walsh had paid in advance for a year of workers' compensation insurance. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.075 provides, in part:


(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association . . .  or shall furnish the board satisfactory proof of employer's financial ability to pay directly the compensation provided for . . . 


(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine or $10,000 and may impose a sentence of imprisonment for not more than one year . . . 


When an employer subject to the requirement of AS 23.30.075 fails to comply, we may issue a stop order prohibiting the use of employee labor.  AS 23.30.080(d) provides:


If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075.  If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000 per day.  The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order.


The duty of an employer to file evidence of compliance is set forth in AS 23.30.085 as follows:


(a) An employer subject to this chapter, unless exempted, shall initially file evidence of compliance with the insurance provisions of this chapter with the board, in the form prescribed by it.  The employer shall also give evidence of compliance within 10 days after the termination of the employer's insurance by expiration or cancellation.  These requirements do not apply to an employer who has certification from the board of the employer's financial ability to pay compensation directly without insurance.


(b) If an employer fails, refuses, or neglects to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 for failure to report accidents; but nothing in this section may be construed to affect the rights conferred upon an injured employee or the employee's beneficiaries under this chapter.


AS 23.30.255(a) provides in pertinent part:


An employer required to secure the payment of compensation under this chapter who fails to do so is guilty of a class B felony if the amount involved exceeds $25,000 or a class C felony if the amount involved is $25,000 or less.  If the employer is a corporation, its president, secretary, and treasurer are also severally liable to the fine or imprisonment imposed for the failure of the corporation to secure the payment of compensation. . . .


Based on the documents in the record and the statements of Walsh, we find Walsh is doing business in Alaska as Cafe Bravo.  We find that the business employs one or more persons in the course of its operation.  We conclude, therefore, that under AS 23.30.075, Walsh is required to carry workers' compensation coverage.


We find that Walsh failed to file evidence of compliance as required by AS 23.30.085 for the period of December 12, 1995 to February 28, 1996.  We further find Walsh failed to comply with the insurance requirements of AS 23.30.075 for the period of December 12, 1995 to February 28, 1996.


Because Walsh presently is insured, we will not issue a stop order prohibiting the use of employee labor.  We note that Walsh previously took approximately two months after notification by Robison to obtain the coverage required by law.  Should Walsh fail to keep a policy of workers' compensation insurance in force while using employee labor, we will consider her past violation and seek all appropriate criminal and civil sanctions.


ORDER

Respondent violated AS 23.30.075 for the period of December 12, 1995 to February 28, 1996.  The State of Alaska Workers' Compensation Division shall monitor Respondent's business to assure that it maintains a policy of workers' compensation insurance.


Dated at Anchorage, Alaska this 6th day of March, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna


Patricia Huna, 



Designated Chairman



 /s/ Marc Stemp


Marc Stemp, Member



 /s/ Darrell Smith


Darrell Smith, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of the accusation of failure to Insure Workers' Compensation Liability against Shirley Walsh d/b/a Cafe Bravo, employer/respondent; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of March, 1996.



Mary Malette, Clerk
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