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)

MABEL ANN SMITH,



)
DECISION AND ORDER








)




Employee,


)




  Applicant,

)
AWCB Case Nos. 8825832








)



8801746



v.




)








)
AWCB Decision No. 96-0117

ANCHORAGE SCHOOL DISTRICT,

)

    (Self-Insured),



)
Filed with AWCB Anchorage








)
    March 22, 1996




Employer,


)




  Defendant.

)

                                   )                                  


On January 16, 1996 we filed a decision on Employee’s claim for medical and transportation benefits.  Smith v. Anchorage School District, AWCB Decision No. 96-0019 (January 16, 1996).  On February 1, 1996, we received Defendant's request for modification of our decision, alleging three mistakes of fact.  Defendant submitted an affidavit with the request.  Defendant is represented by its adjuster, Carrie Kay.


The designated chairman wrote to Employee on February 7, 1996, telling her of her right to submit evidence or written argument in response to Defendant's request, ask for the opportunity to cross-examine Kay about her affidavit, or ask for an in-person hearing.  Employee, who represents herself, was given 30 days to respond.  


On February 12, 1996, we received a letter from Employee, which was dated February 2, 1996.  Employee responded to Defendant's request for modification, however, her response was not in affidavit form.  We have considered her letter as argument in reaching a decision on Defendant's request.  Other than the letter dated February 2, 1996, Employee did not otherwise respond.    


The record closed on Defendant's request for modification on March 8, 1996 after the time had passed for Employee to respond.  The request was ready for our determination when we first met thereafter on March 12, 1996.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

For a complete history and understanding of this claim, it is necessary to refer to two previous decisions and orders: one filed on  May 25, 1993 Decision and Order and another filed January 16, 1996.  We briefly summarize these decisions.  We found Employee's back injury of January 13, 1988, caused only a temporary worsening of a pre-existing condition.  We denied her claim for permanent benefits for her back condition.  We based this denial on Dr. Morgan's January 6, 1989 chart notes in which he stated:  "[I]t might be valuable and reassuring to have an orthopaedic consult to see if they have anything to add to what's been done or if they feel, as . . . I do, that she's  restored to the pre-injury condition . . . ."  (Emphasis added.)  Because she recovered from the temporary aggravation by January 6, 1989, we concluded temporary total disability benefits ceased as of that date.  Smith v. Anchorage School District, AWCB No. 93-0129 at 20 (May 25, 1993).  Based on our finding that Employee had returned to pre-injury status as of January 6, 1989, we denied medical and transportation benefits for treatment of her back condition after that date.  Smith, No. 96-0019.


In our May 25, 1993 decision, we also found Employee's injury temporarily caused or aggravated her knee condition.  We used November 25, 1988, as the date of injury.  We awarded temporary disability benefits for the knee condition for the periods of March 16, 1989 to March 20, 1989, and April 20, 1989 to May 22, 1989.  We found she recovered by May 22, 1989, from the temporary aggravation to her knee condition, and denied her claim for permanent benefits.  Smith, No. 93-0129 at 20 - 21.  


We found Employee's chronic pain and depression were not work related.  We denied benefits relating to those conditions.  Id. at 17.  
Defendant contends we made a mistake by not allowing its request for reimbursement of a claimed overpayment for treatment on January 21, 1988, at Anchorage Diagnostic Imaging (ADI).  Defendant contends it paid Employee $80 for the treatment, and also paid ADI $400 for the treatment.  Defendant alleges it submitted a copy of the original bill from ADI as part of Exhibit 6 to its June 25, 1995 letter.


 
In our January 16, 1996 decision we stated at page 11:


[T]here is no record reflecting what was billed by ADI.  There  is no record reflecting a payment to Employee of $80.00 in Exhibit 4.  Based on the limited evidence, we are unable to confirm an overpayment to Employee of $80.00 for her treatment at ADI.  We deny Defendant's request that we find it overpaid Employee $80.00.


Defendant's second allegation of mistake is our failure to give it a credit for $248 it mistakenly overpaid Dr. Morgan.  In our January 16, 1996 decision, we found:


Defendant verified it paid Dr. Morgan twice for services provided on May 3, 9, and 10, 1988. . . .  Defendant did not assert the overpayment was forwarded by Dr. Morgan to Employee.  In paragraph I.7 above, we found Employee mistakenly overpaid Dr. Morgan, and would have to seek repayment from Dr. Morgan.  Here we find Defendant overpaid Dr. Morgan and, like Employee, will have to seek repayment from him.

Smith, 96-0019 at 11. 

   Defendant contends its overpayment relieved Employee of paying for non-compensable treatment she would have otherwise had to pay.  Therefore, Defendant argues it should get a credit for the overpayment.


Finally, in our recent decision, we ordered Defendant to pay Employee $395.00, with a credit for payments made, for a copy of her medical records from Dr. Smith's office.  Dr. Smith's office charged $454 for a copy of the records; Employee paid $454.  Later, Dr. Morgan issued a credit for $59 to Employee.  Defendant contends it paid Dr. Morgan $454 so it should get the $59 credit.


Defendant submitted a copy of Dr. Morgan's billing ledger which shows a charge on March 27, 1989 of $454 for a copy of Employee's records which was sent to the adjuster.  Defendant submitted a copy of its payment ledger showing a payment of $227 on April 21, 1989 for medical records and another payment of $507 on May 3, 1989, a part of which was for payment of medical records (the $227 balance, presumably).  
Employee previously submitted a copy of Dr. Morgan's billing ledger showing a charge of $454 on March 18, 1989 for copies of her medical records.  This billing ledger also noted "pt. [patient] payment of $454" on March 22, 1989.  


In our recent decision, we found:


Employee seeks payment of $395.00 charged by Dr. Morgan's office for two copies of her medical records.  Apparently one set of records was sent to Defendant by Dr. Morgan's office.  We find these records were needed in order for Employee to pursue her claim. 

Smith, 96-0019 at 8. 


Employee contends she paid $908 for medical records, with only a $59 credit from Dr. Morgan's office.  She disputes Defendant's request that it receive an additional credit for the $59 paid by Dr. Morgan's office to Employee. 


FINDINGS OF FACTS AND CONCLUSIONS OF LAW

AS 23.30.130(a) provides:


Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


We first consider Defendant's assertion that we made a mistake by not finding it overpaid Employee $80 for services provided at ADI.  Defendant alleges a copy of the original bill is part of Exhibit 6.  
We have reviewed Exhibit 6, as well the other exhibits attached to Defendant's June 23, 1995 letter.  We find no copy of the bill from ADI was filed with us as a exhibit. Exhibit 6 does include a copy of a calculator tape with an $80 figure included in a $492.78 total.  It also includes a typed page labeled "Workers Compensation Record AWCB Case #801746 M. Ann Smith."  One of the listings on this page states: "21 Jan '88 Alaska Diagnostic Center (Cat Scan)."  Listed under "Cost" is "400.00;" listed under "Paid" is "80.00;" and listed under "Mileage" is "16.00." 

 
We find we did not make a mistake in our January 16, 1996 decision.  There is no copy of the bill from ADI in the record.  For all we know, ADI may have charged $480.  If so, Defendant's reimbursement to Employee of $80 and its $400 payment to ADI would pay the bill in full.  We will deny Defendant's request that we modify our decision and order.


Defendant next alleged we made a mistake regarding its overpayments to Dr. Morgan.  We found in our January 16, 1996 decision that Defendant overpaid Dr. Morgan, and we reached the legal conclusion that Defendant had to seek repayment from Dr. Morgan.  Because this is a conclusion of law, and not a finding of fact, we cannot modify the conclusion under AS 23.30.130.  If Defendant wants our legal conclusion changed, it must  appeal our decision to Superior Court.  We will deny Defendant's request that we modify our decision to credit its overpayment to Dr. Morgan against Employee's award.

 
We now consider Defendant's final allegation of mistake; that is, Dr. Morgan only charged for one set of copies of Employee's medical records, and Employer paid that charge.  As discussed in the summary, we have two billing ledgers with entries reflecting the costs for copying Employee's medical records.  We find one copy of the records were sent to Defendant on March 27, 1989.  Dr. Morgan charged Defendant $454.  We find Defendant paid Dr. Morgan $454 for its copy of Employee's records.  



We find Dr. Morgan provided Employee with a copy of her medical records as documented by the March 18, 1989 entry on the billing ledger.  We find Dr. Morgan charged Employee $454 for the copy of her records.  We find Employee paid Dr. Morgan $454. We find Dr. Morgan later refunded Employee $59 in connection with copying costs.


In our January 16, 1996 decision we found Employee needed a copy of Dr. Morgan's records to successfully pursue her claim.  We concluded we could award copying costs under AS 23.30.145 and 8 AAC 45.180(f)(15).  We ordered Defendant to pay Employee $395.


Contrary to Defendant's assertion, we find Dr. Morgan's office provided two copies of Employee's medical records; one set was sent to Defendant and one set was given to Employee.  Defendant paid $454 for its set and Employee, who initially paid $454 for her set, got a $59 refund from Dr. Morgan's office.  This left a $395 balance paid by Employee.  We find we did not make a mistake of fact regarding copying costs, or the $59 credit for the refund by Dr. Morgan's office.  Defendant is already getting the benefit of the $59 credit because we reduced the award to Employee from the $454 she originally paid, to $395 to reflect the refund from Dr. Morgan's office.  


Because we found we did not make a mistake regarding copying costs, we will deny Defendant's request for an additional $59 credit.  Instead, we affirm our order that Defendant pay Employee $395 for copying costs.


ORDER

1.
Defendant's request that we modify our January 16, 1996 decision and order and credit it with $80 for an alleged overpayment of Anchorage Diagnostic Imaging is denied and dismissed.


2.
Defendant's request that we modify our January 16, 1996 decision and order and credit Defendant's $248 overpayment to Dr. Morgan against the award to Employee is denied and dismissed.


3.
Defendant's request that we modify our January 16, 1996 decision and order and credit an additional $59 against the copying costs awarded Employee is denied and dismissed.  We once again order Defendant to pay Employee $395 for copying costs, with a credit for any payment previously made.



Dated at Anchorage, Alaska this 22nd day of March, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom              


Rebecca Ostrom, 



Designated Chairman



 /s/ S.T. Hagedorn               


S. T. Hagedorn, Member



 /s/ Patricia Vollendorf         


Patricia Vollendorf, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent for the charges relating to the January 13, 1988 back injury and 25 percent will accrue for the November 25, 1988 knee injury will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is full, true and correct copy of the Decision and Order in the matter of Mabel Ann Smith, employee/applicant; v. Anchorage School District (Self-Insured), employer/defendant; Case Nos. 8825832 and 8801746; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska this 22nd day of March, 1996.






____________________________________








Mary Malette, Clerk
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