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MICHAEL P. ROBERTSON,
)



)

                Deceased Employee,
)


)

SARAH ROBERTSON, 
)


)

                Widow,
)


)

          and
)


)

AMELIA ROBERTSON,
)   INTERLOCUTORY


)   DECISION AND ORDER

                Minor,         
)


) 

          and
)   AWCB CASE No. 9313318 


)

ROSS ROBERTSON,          
)   AWCB Decision No. 96-0118


)

                Minor,
)   Filed with AWCB Juneau

                  Applicants,
)      March 22, 1996 


)

          v.
)


)

CONSTRUCTION & RIGGING, INC.,
)


)                                             Employer,
)


)    

        and
)     


)     

EAGLE PACIFIC INSURANCE COMPANY,
)      


)

                Insurer,
)

                  Defendants.
)


)


We met in Juneau on 5 March 1996 to determine if we should exercise our discretion to order a second independent medical evaluation (SIME) under AS 23.30.095(k), as requested by the parties.  Applicants are represented by attorney Martin Zeller.  Defendants are represented by legal assistant Christi C. Nieman.  We concluded our deliberations and closed the record on 5 March 1996.


ISSUES

1.  Do disputes exist under AS 23.30.095(k) regarding causation and the compensability of Employee's death?


2.  If there are disputes under number 1, should we exercise our discretion to order an SIME?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee was a 40 year-old carpenter who was working for Employer on the day of his death, 24 June 1993.  He went to work that morning at 7:00 (Report of Injury), and died of Bronchial Asthma at 7:37 P.M. (Certificate of Death).  The records indicate Employee was working in a ditch cutting creosote-covered pilings with a chain saw during part of the day he died.


William H. Bell, M.D., saw Employee at home before he was transported to the hospital.  Dr. Bell listed the cause of death as "acute respiratory arrest secondary to asthma."  (Bell, Emergency Room Record 24 June 1993.)  


Defendants concluded there was insufficient evidence to establish a causal relationship between Employee's work and death, and controverted all benefits.  (Controversion Notice, 16 August 1993.)


Donald R. Rogers, M.D., a forensic pathologist, performed an autopsy on 26 June 1993.  He listed the "final diagnosis" as asthma.  (Autopsy report, 26 June 1993.)


Emil J. Bardana, Jr., M.D., examined Employee's records for Defendants and issued a report on 21 November 1994.  He received additional records and issued revised reports on 23 December 1994 and 6 June 1995.  Dr. Bardana concluded Employee's death was not caused by an allergic reaction, and that his work exposures did not play a substantial or material role in his death.


Anthony Cosentino, M.D., prepared a report on 7 September 1995 based on his review of Employee's medical records.  He concluded:  "The cause of death was chronic asthma and acute terminal cardiac arrhythmia secondary to bronchial asthma.  His bronchial asthma was multifactorial and I believe was significantly aggravated by his work environment which contributed to chronic deterioration and to his terminal event on 6/24/93."


Corinne L. Fligner, M.D., a clinical and forensic pathologist submitted an affidavit in which she concluded, based on some assumptions, Employee's death was not caused by an acute asthma attack, but by an acute cardiac event such as cardiac arrhythmia.  (Fligner Affidavit, 10 January 1996.)


At a prehearing conference on 9 February 1996 the parties agreed an SIME was needed to resolve the issues of causation and compensability.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k), as amended 4 September 1995, provides in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


8 AAC 45.092 provides in pertinent part:


  (e) In selecting an independent medical examiner to perform an examination under AS 23.30.095(k), the board or its designee will consider these factors in the following order:


    (1) the nature and extent of the employee's injuries;


    (2) the physician's specialty and qualifications;


    (3) the physician's experience in treating injured workers in this state or another state;


    (4) the physician's impartiality; and


    (5) the proximity of the physician to the employee's geographic location.


  (f)  If the board or its designee determines that the list of independent medical examiners does not include an impartial physician with the specialty, qualifications, and experience to examine the employee, the board or its designee will notify the employee and employer that a physician not named on the list will be selected to perform the examination.  The notice will state the board's preferred physician's specialty to examine the employee.  Within 10 days after notice by the board or its designee, the employer and employee may each submit the names, addresses, and specialties of no more than three physicians.  If both the employee and the employer recommend the same physician, that physician will be selected to perform the examination.  If no names are recommended by the employer or employee or if the employer and employee do not recommend the same physician, the board or its designee will select a physician, but the selection need not be from the recommendations by the employee or employer.



Based on the parties' assertions and the medical records, we find there is a medical dispute on two issues listed in AS 23.30.095(k).  We find the parties agree to our ordering an SIME.  We further find this case is medically complex due to the disparity in opinions about the cause of death.  Because the parties agreed and because of the seriousness of the dispute, we conclude an SIME is appropriate.  Accordingly, we exercise our discretion under AS 23.30.095(k) to order an SIME. 


We find the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial or lack the qualifications or experience to perform the examination.  AS 23.30.095(k); 8 AAC 45.092(f).  Beth A. Baker, M.D., and Norman J. Wilder, M.D., are physicians on our list who specialize in pulmonary disease.  The employee has not been treated or examined by either Dr. Baker or Dr. Wilder.  We find at this time that either Dr. Baker or Dr. Wilder are impartial physicians with the qualifications and experience to perform the SIME.  We select either physician to perform the examination depending upon which one has the earliest appointment date available.  


It is our practice to submit copies of physicians' depositions to the SIME physician.  If either party believes additional depositions, or parts thereof, which have already been taken and transcribed, should be submitted to the physician, they should attempt to reach agreement with the opposing party about which depositions are needed.  If the parties are unable to agree, they should notify us, within 10 days after this decision is issued, of their request to submit additional depositions.  We will consider and act on any requests without further notification to the parties.

ORDER


1.  An SIME shall be conducted on the issues set forth in this decision.  Either Beth A. Baker, M.D., or Norman J. Wilder, M.D., shall perform the SIME.


2.  The parties shall proceed as follows:


A.  All filings regarding the SIME shall be directed to Workers' Compensation Officer Betty J. Johnson's attention.  The parties may submit up to five questions within 10 days from the date of this decision for us to consider including in the letter to the SIME physician.  The questions must relate to issues currently in dispute under AS 23.30.095(k); that is, causation and the compensability of Employee's death.  


B.  Defendant shall prepare two copies of all medical records in its possession, including physicians' depositions, put the copies in chronological order by date of treatment starting with first medical treatment and proceeding to the most recent medical records, number the pages consecutively, put the copies in two binders, and serve on Applicants the binders with an affidavit verifying the binders contain copies of all the medical records in the Applicants' possession regarding Employee.  This must be done within 10 days from the date of this decision.

 
We emphasize the need to place the records in chronological order with the initial treatment record to be at the start of the binder, and on top of the latter reports.  The most recent  treatment record or report is to be placed at the end of the binder.  We will return the binder for reorganization if not prepared in accordance with this order.


C.  Applicants shall review the binders.  If the binders are complete, Applicants shall file the binders with us within five working days after they are received from Defendants, together with an affidavit stating the binders contain copies of all the medical records in Applicants' possession.  If the binders are incomplete, Applicants shall prepare three copies of the medical records, including physicians' depositions missing from the first set of binders.  Applicants shall place each set of copies in a separate binder as described above.  Applicants shall file two of the supplemental binders with us,  the two sets of binders prepared by Defendant, and an affidavit verifying the completeness of the medical records.  Applicants shall serve the third supplemental binder upon Defendant together with an affidavit stating it is identical to the binders filed with us.  Applicants shall serve Defendant and file the binders with us by 10 days after this decision is issued.


D.  If either party believes that any additional depositions should be submitted, they may submit a stipulation, or a request to submit additional depositions, in accord with our decision.


E.  If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions. 


F.  The parties shall specifically identify any film studies in their possession, or of which they are aware, which should be submitted to the SIME physician.  Defendant shall prepare a film log of past studies and shall serve it on Applicants at the same time the medical records are submitted, and file a copy with us at the same time.  Applicants shall review the log.  If additional film studies are identified, Applicants shall notify Defendant within five work days.  


G.
Neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to us. 


Dated at Juneau, Alaska this 22nd day of March, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                     


Lawson N. Lair, Designated Chairman



 /s/ Nancy J. Ridgley              


Nancy J. Ridgley, Member



 /s/ James G. Williams             


James G. Williams, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Michael P. Robertson, deceased employee; Sarah Robertson, widow; Amelia Robertson, minor; and Ross Robertson, minor / applicants; v. Construction & Rigging, Inc., employer; and Eagle Pacific Insurance Company, insurer / defendants; Case No. 9313318; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 22nd day of March, 1996.

                             _________________________________


                   Susan N. Oldacres
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