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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GEORGE FRITZ,




)








)




Employee,


)    INTERLOCUTORY




  Respondent,

)
DECISION AND ORDER








)



v.




)








)
AWCB CASE No. 9423091

EVERTS AIR FUEL, INC.,


)









)
AWCB Decision No. 96-0121




Employer,


)








)    Filed with AWCB Fairbanks



and




)       March 22, 1996








)

NATIONAL UNION FIRE INS.,

)








)




Insurer,


)




  Petitioners.

)

___________________________________)



By agreement of the parties we heard the employer's petition to compel discovery on the written record, when we met at Fairbanks, Alaska on February 22, 1996.  The employee is represented by attorney Charles Coe; attorney Robert Griffin represents the petitioners.  The record closed at the conclusion of our February 22, 1996 deliberation.



The employee allegedly sustained a low back injury when working for the employer on October 19, 1994.  The employee was paid temporary total disability (TTD) from October 20, 1994 through February 24, 1995 when John Joosse, M.D., concluded the employee was medically stable and had returned to his pre-injury condition.  The employee contends he remains eligible for TTD benefits.



On September 8, 1995 the employee appeared at his deposition.  A dispute arose about whether he is required to answer certain questions concerning his condition after his date of injury.  Specifically, he was asked whether playing in a band at the Ivory Jack's bar aggravated or worsened his low back condition.  On page 188, the employee testified:

Q.  Does this [playing at Ivory Jacks] aggravate your low back?

A.  Yes.  It most certainly does.

Q.  Does it aggravate your neck?

A.  Absolutely.

Q.  How does it make it worse?

A.  I suffered a lot more pain because of being on my feet, but when you're hungry you do desperate things.

Q.  So every time you played at the Speedway or at Ivory Jacks, your back pain gets worse?

A.  Yes.

Mr. Coe:  I am going to object to the term, worse or aggravation.  That's a  term barred under the comp act and I don't think that's . . . .

Mr. Griffin:  All right.

Q. by Mr. Griffin:  Tell me what happens to your back pain after you play three hours at Ivory Jacks.

A.  I consequently have a lot of pain.  And I have a lot of trouble getting to sleep because of the pain and a lot of trouble staying asleep because of the pain.  So -- but I have to deal with it, you know, in order to have something to eat.

Q.  And this pain is where?

A.  In my upper back and neck and low back.

Q.  Is it fair to say that, you know, that because you have to have something to eat that you've taken these jobs at Ivory Jacks?

A.  It is totally fair to say that.

Q.  And is it fair to say that every time you do one of these gigs at Ivory Jacks, it aggravates your condition?

A.  It is fair to say that.

Mr. Coe:  I'll object to the term, aggravation.  Under the comp context, that has a special connotation.

Mr. Griffin:  I understand.  You can . . . .

Mr. Coe:  Move to strike it.

Mr. Griffin:  Go ahead.

Mr. Coe:  Yeah.  I'll advise him not to testify anything with the term, aggravation or worsen, because it has a special connotation under the comp act.

Mr. Griffin:  I'm entitled to ask . . . .

Mr. Coe:  Get an order.  Get the order.  You can ask him, if you want to use that, let's get the order.

Mr. Griffin:  Let's . . . .

Mr. Coe:  Let's stop, go get the order.



The employee contends he is not competent to testify and lacks personal knowledge about whether he "aggravated" or "worsened" his condition after his date of injury.  Accordingly, he reasons he cannot be required to answer any such questions under Alaska Evidence Rules 601 and 602.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.115(a) states that "the testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure."  Civil Rules 30(d)(1) and (3) state:

(1) Any objection to evidence during a deposition shall be stated concisely and in a non-argumentative and non-suggestive manner.  No specification of the defect in the form of the question or the answer shall be stated unless requested by the party propounding the question.  A party may instruct a deponent not to answer only when necessary to preserve a privilege, to enforce a limitation on evidence directed by the court, or to present a motion under paragraph (3).  Continual and unwarranted off the record conferences between the deponent and counsel following the propounding of questions and prior to the answer or at any time during the deposition are prohibited.

(3) At any time during a deposition, on motion of a party or of the deponent and upon a showing that the examination is being conducted in bad faith or in such manner as unreasonably to annoy, embarrass, or oppress the deponent or party, the court in which the action is pending or the court in the judicial district where the deposition is being taken may order the officer conducting the examination to cease forthwith from taking the deposition, or may limit the scope and manner of the taking of the deposition, as provided in Rule 26(c) [permitting a protective order] . . . .



According to the employee, he did not answer certain questions because they used "terms of art" concerning which he was not qualified to offer an opinion.  Nevertheless, we find no basis in the law cited above to support his conclusion that he could refuse to answer the questions.  Since he has not filed a "motion" seeking a protective order, and since he has not asserted the examination violated any of the principles in ACR 30(d)(3), he has not complied with the terms and the spirit of ACR 30(d)(1) by not noting his objection and proceeding with the deposition.



Therefore, we find the employer's petition to compel discovery is granted.  The employee shall answer the questions presented and, if he does not understand certain words he may ask for an explanation or upon his attorney's objection he must answer the question according to his understanding of the words.  If his attorney wishes to provide the employee with an opportunity to explain the employee's understanding of the meaning of certain words, he may do so in the course of the cross-examination.  Based on our experience, we recognize that witnesses sometimes use words differently than as defined by law or by experts.


ORDER


The employee shall answer the questions presented in accord with the Alaska Civil Rules.


Dated at Fairbanks, Alaska this 22nd day of March, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown              


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici              




John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of George Fritz, employee / respondent; v. Everts Air Fuel, Inc., employer; and National Union Fire Ins., insurer / petitioners; Case No.9423091; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 22nd day of March, 1996.

                             _________________________________

                             Cathy D. Hill, Clerk
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