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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

EVA GREEN,




)








)




Employee,


)   DECISION AND ORDER




  Applicant,

)








)   AWCB CASE No. 9229591



v.




)








)   AWCB Decision No.96-0127

STATE OF ALASKA,



)


(SELF-INSURED)




)   Filed with AWCB Fairbanks




Employer,


)       March 28, 1996




  Defendant.

)

___________________________________)



This claim for reasonable attorney fees was heard at Fairbanks, Alaska on February 22, 1996.  The employee is represented by attorney Michael Patterson; attorney Patti Bailie-Shake represents the defendant.  The record closed at the end of the hearing.



It is undisputed the employee was working in a volunteer capacity for the defendant when she was injured on July 1, 1992.  During the course of her recovery, the employee believed the slowness of her recovery and the associated pain caused depression and a need for pain medications.  The defendant contended the depression related to the employee's childhood history and it controverted payments to the Tok Area Counseling Center.



The employee filed an initial application for adjustment of claim (AAC) on August 23, 1994.  On September 8, 1994 her attorney filed his entry of appearance.  Thereafter, following numerous depositions, and after the employee underwent various medical evaluations, the defendant finally paid the Tok Area Counseling Center in February 1996.  The issue we must decide is a reasonable attorney fee and cost award for the employee's attorney.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


Attorney Patterson requests an award of reasonable attorney fees in the amount of double his actual fees, under AS 23.30.145(b), for his assistance in prosecuting this case.  AS 23.30.145 states:



 (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation contro​verted and awarded.  When the board advises that a claim has not been controverted, but further advis​es that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensa​tion awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficia​ries.



(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it be​comes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the succe​ssful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits or​dered.



(c) If proceedings are had for review of a compen​sation or medical and related benefits order before a court, the court may allow or increase an attor​ney's fees.  The fees are in addition to compensa​tion or medical and related benefits ordered and shall be paid as the court may direct.



The employee's actual fee request is $6,750.00 for 45 hours worked, billed at $150 per hour.  The employee argues a double fee in the apparent amount of $13,500.00 is appropriate in recognition of the contingency factor in workers' compensation disputes.  See, e.g., Wise Mechanical v. Bignell, 720 P.2d 497 (Alaska 1986).



We have reviewed the attorney fee request, and have also considered the nature, length and complexity of the services performed, and the benefits received by the employee.  We find that up to ten entries or 20% of the total entries provided in the affidavit of attorney fees were ambiguous or duplicate entries, such that we were unable to verify the extent and character of the work performed as required by 8 AAC 45.180.  This case involved one primary issue extended over a lengthy period of time.  The issue was controverted from the outset.  The dispute included viable defenses which the employee had to address.  The benefit to the employee consisted of payment of a $4,298.75 billing by the Tok Area Counseling Center.



After considering each of these factors, we find an award of $6,000.00 is appropriate in this case.  We find this award is reasonable even though it is more than the value of the benefit received by the employee.



Additionally, we find the $450.00 paralegal cost billing and the $191.50 in deposition and telephone costs are reasonable.  The defendant shall pay these costs.  AS 23.30.145(b).  8 AAC 45.180(f).


ORDER


The defendant shall pay the employee's attorney $6,000.00 in attorney fees and $641.50 in litigation costs.


Dated at Fairbanks, Alaska this 28th day of March, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown                


Fred G. Brown,



Designated Chairman



 /s/ John Giuchici                


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Eva Green, employee / applicant; v. State of Alaska (self-insured), employer / defendant; Case No. 9229591; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 28th day of March, 1996.

                             _________________________________

                             Cathy D. Hill, Clerk
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