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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RAY BOCKNESS,




)








)




Employee,


)




  Petitioner,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9305411

BROWN JUG,




)









)
AWCB Decision No. 96-0129




Employer,


)









)
Filed with AWCB Anchorage



and




)
   March 28, 1996








)

ALASKA NATIONAL INSURANCE,

)








)




Insurer,


)




  Respondents.

)

___________________________________)


This matter came before us in Anchorage, Alaska on the employee's petition.  Attorney William Soule represents the employee.  Attorney Theresa Hennemann represents the employer.  We heard oral arguments on January 31, 1996.  We kept the record open for the parties to submit depositions and additional briefing.   We closed the record on February 27, 1996, when we next met after the parties had filed the requisite documentation.


ISSUE

Whether to grant the employee's petition to admit certain documentary evidence into the record. 


SUMMARY OF THE EVIDENCE
 
The employee is claiming he injured himself on March 23, 1993 during the course and scope of employment.  The employee has  sought medical treatment from a number of providers.  As a result, the providers have generated a voluminous amount of medical documentation.  On May 15, 1995 and October 31, 1995 the employer filed a request for cross-examination.  In this request, the employer objects to the introduction of many of the employee's medical documents if the employee does not give the employer an opportunity to cross-examine the author of each of those documents.  On November 7, 1995 the employee submitted a petition to admit the medical records into evidence over the employer's objection.  


The employee argues the medical records should be admitted into evidence under the "business records exception" to the hearsay rule of evidence.  In the employer's presence, the employee deposed the records custodian of each of those records.  The employee took the depositions of Debra Sourdiff, Custodian of records for Alaska Hand Rehabilitation; Shari Wagg, Custodian of records for Ireland Clinic of Chiropractic; and Anthony Michael Mormile, Custodian of Records for Mormile Physical Therapy. The questions during these depositions were limited to each deponent's capacity as a records custodian.  


The employer argues the records lack "trustworthiness."  Furthermore, it asserts many of the documents were not created in the regular course of business.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

8 AAC 45.120 provides in pertinent part:


Any document, including a compensation report, controversion notice, claim, application for adjustment of claim request for a conference, affidavit of readiness for hearing, petition, answer, or a prehearing summary, that is served upon the parties, accompanied by proof of service, and that is in the board's possession 20 or more days before hearing, will, in the board's discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document's author is filed with the board and served upon all parties at least 10 days before the hearing.  The right to request cross-examination specified in this subsection does not apply to medical reports filed in accordance with 8 AAC 45.052; a cross-examination request for the author of a medical report must be made in accordance with 8 AAC 45.052.  


8 AAC 45.052 states:



(a) An application or petition must be accompanied by a medical summary on form 07‑6103, listing each medical report in the applicant's or petitioner's possession which is or may be relevant to the claim. The applicant or petitioner shall serve a copy of the summary form, along with copies of the reports, upon all parties to the claim and shall file the original summary form with the board.



(b) Within 20 days after the date of service of the medical summary form the answering party shall file with the board an amended medical summary on form 07‑6103, listing all reports in the answering party's possession which are or may be relevant to the claim and which are not listed on the applicant's medical summary form. In addition, the answering party shall serve the amended medical summary form, along with copies of the reports, upon all parties to the claim. 

(c) Except as provided in (f) of this section, a party filing an affidavit of readiness for hearing must attach an updated medical summary, on form 07‑6103, if any new medical reports have been obtained since the last medical summary was filed.




(1) If the party filing an affidavit of readiness for hearing wants the opportunity to cross‑examine the author of a medical report listed on the medical summaries that have been filed, the party must file with the board, and serve upon all parties, a request for cross‑examination, together with the affidavit of readiness for hearing and an updated medical summary and copies of the medical reports listed on the medical summary, if required under this section.




(2) If a party served with an affidavit of readiness for hearing wants the opportunity to cross‑examine the author of a medical report listed on the medical summaries filed as of the date of service of the affidavit of readiness for hearing, a request for cross‑examination must be filed with the board, and served upon all parties, within 10 days after service of the affidavit of readiness for hearing.




(3) After an affidavit of readiness for hearing has been filed, and until the claim is heard or otherwise resolved,



(A) all updated medical summaries must be accompanied by a request for cross‑examination if the party filing the updated medical summary wants the opportunity to cross‑examine the author of a medical report listed on the updated medical summary; and



(B) if a party served with an updated medical summary and copies of he medical reports listed on the medical summary wants the opportunity to cross‑examine the author of a medical report listed on the updated medical summary, a request for cross‑examination must be filed with the board and served upon all parties within 10 days after service of the dated medical summary.



(4) If an updated medical summary is filed and served less than 20 days before a hearing, the board will rely upon a medical report listed in the updated medical summary only if the parties expressly waive the right to cross‑examination, or if the board determines that the medical report listed on the updated summary is admissible under a hearsay exception of the Alaska Rules of Evidence.



(5) A request for cross‑examination must specifically identify the document by date and author, generally describe the type of document, state the name of the person to be cross‑examined, state a specific reason why cross‑examination is requested, be timely filed under (2) of this subsection, and be served upon all parties.



(A) If a request for cross‑examination is not in accordance with this section, the party waives the right to request cross‑examination regarding a medical report listed on the updated medical summary. 



(B) If a party waived the right to request cross‑examination of an author of a medical report listed on a medical summary that was filed in accordance with this section, at the hearing the party may present as the party's witness the testimony of the author of a medical report listed on a medical summary filed under this section.


In Commercial Union Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976) the supreme court determined the party that wishes to have medical records admitted into evidence has the burden to bear the initial cost to produce and pay the creator of medical documents. In Frazier v. H.C. Price/CIRI Const. JV, 794 P.2d 103 (Alaska 1990) the court determined cross-examination was not required when the written medical record was not hearsay.  We have also admitted documents "excepted" from the hearsay rule under Rules 803 and 804 of the Alaska Rules of Evidence.  Parker v. Power Constructors, AWCB Decision No. 91-0150 (May 17, 1991) at 7.  To be admitted as direct evidence, documents must meet all the requirements of one or more hearsay exceptions, unless the documents are not hearsay and are otherwise trustworthy. 


Rule 803(6) reads in pertinent part:  



A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnosis, made at or near the time by, or from information transmitted by, a person with knowledge acquired of a regularly conducted business activity, and if it was the regular practice of that business activity to make and keep the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness.

In order for a record to be considered a "business record" under rule 803(6), there are certain considerations that must be  weighed when determining the trustworthiness of a document. 


One consideration discussed in the Commentary to the Alaska Rules of Evidence is whether the supplier of the information in the record was acting in the regular course of business. "An illustration is the police report incorporating information obtained from a bystander; the officer qualifies as acting in the regular course but the informant does not." Commentary to Rule 803 of the Alaska Rules of Evidence.  Similarly, a report prepared for use in litigation is not considered to be a report made in the "regular course of business."  Id.  The motive of the author of the business record is another consideration.  Id. 

 
Weinstein's Evidence, which specifically addresses the use of medical records under 803 states the following:


In practice, most federal courts reached an accommodation between the need for relevant information and the fear of uncross-examined opinion.  They drew a distinction between diagnoses involving "conjecture and opinion" and diagnoses upon which "competent physicians would not differ. . . . If the expert is available and the diagnostic opinion is of a kind competent physicians may disagree upon, the judge has discretion to require the expert to testify to ensure trustworthiness through cross-examination, particularly if the medical issue is crucial. . . .

Weinstein & Berger, Weinstein's Evidence, 803-220-23 (Weinstein) (Footnotes omitted).  Under this rationale, it would be proper to admit a routine and objective medical document such as a report indicating a patient's blood alcohol level. Bradley v. State, 662 P.2d 993, 996 (Alaska App. 1983). See also Weinstein, at 803-221 ftn. 12.  


In Parker, another panel considered other factors in finding documents trustworthy.  In that case, the employer requested we admit three particular medical documents from the employee's medical providers, as hearsay exceptions or pursuant to Frazier. Unlike Parker, the parties in this case have provided us with a voluminous amount of records to consider.  They have given us little, if any specific argument on each individual record.  We are reluctant to decide admissability of the medical records without more specific statements regarding each record.  


We urge the parties to consider the authority cited above, cooperate between themselves, and reduce the number of documents currently at issue. Designated Chairman Patricia Huna will hold a prehearing on April 8, 1996 at 2:30 p.m.  We give authority to Patricia Huna to determine, at that prehearing, which documents we may consider on the merits of this case, without the cross-examination of the author.  


ORDER

The parties shall act in accordance with this decision.


Dated at Anchorage, Alaska this 28th day of March, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna              




Patricia Huna, 



Designated Chairman



 /s/ Steve Hagedorn            


Steve Hagedorn, Member


DISSENTING OPINION OF HARRIET LAWLOR

I find the employer has failed to comply with 8 AAC 45.052(c)(5).  That regulation requires a party requesting cross-examination to state a specific reason why cross-examination is requested.  I find the employer in this case failed to do so.   If a party fails to comply with 8 AAC 45.052(c)(5), it waives the right to request cross-examination. 8 AAC 45.052(c)(5)(A).   Because the employer did not comply with 8 AAC 45.052(c)(5), I find the employer waived its right to cross-examine the author of the medical documents.  Therefore, I would grant the employee's petition.



 /s/ Harriet Lawlor         


Harriet Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Ray Bockness, employee / applicant; v. Brown Jug, employer; and Alaska National Insurance, insurer / defendants; Case No.9305411; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of March, 1996.

                             _________________________________

                             Brady D. Jackson III, Clerk
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