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Employee's request that we review the determination of the Reemployment Benefits Administrator's Designee (RBA) finding  Employee not eligible for reemployment benefits was heard at Anchorage, Alaska on March 12, 1996.  Employee, who is represented by attorney Michael Jensen, testified telephonically.  Defendants, who are represented by attorney Shelby Nuenke-Davison, presented the in-person testimony of Richard Stone and Forooz Sakata. 


The parties also requested  we exercise our discretion under AS 23.30.095(k) and order a second independent medical evaluation (SIME) by our choice of physician.  Employee requested a continuance or cancellation so an SIME could be performed regarding Employee's functional capacity before we reviewed the RBA Designee's determination.  Although Defendants agree to an SIME regarding Employee's permanent partial impairment (PPI) rating, the date of medical stability, and the amount, efficacy, and necessity of treatment, Defendants do not agree to an SIME on the issue of Employee's functional capacity.  Defendants were unwilling to agree to continue the hearing to review of the RBA Designee's determination.


The parties also agreed that, although Employee has seen several physicians, there has been no change of attending physician. The other physicians saw him by referral.  They agree his attending physicians are Glenn Ferris, M.D., and Michael Newman, M.D.  Defendants' choice of physician is Shawn Hadley, M.D.


We ruled orally at the hearing that under AS 23.30.041(d)
, we do not have discretion to postpone the hearing, unless both parties agree to the postponement.  See Dwight v. Humana Hospital Alaska, 876 P.2d 1114 (Alaska 1994).  Although Defendants earlier stipulated to postpone the hearing to March 12, 1996, they were not willing to postpone it further.  Accordingly, we proceeded to hear the issue of whether the RBA abused her discretion.  We ruled we would, in our written decision, decide whether to order an SIME regarding Employee's functional capacities before entering a final decision on the RBA's determination.       


In addition to the issues above, Employee requests an award of attorney's fees and legal costs.


ISSUES



1.
Should we cancel the hearing or delay our decision, and order an SIME regarding Employee's functional capacities?


2.
Should we order an SIME on the issues of the date of medical stability, the amount and necessity of treatment, and Employee's functional capacities?


3.
Did the RBA Designee abuse her discretion in finding Employee not eligible for benefits:


a.
Without a physician's prediction of Employee's physical capacities as compared to the job duties as described by the U.S. Department of Labor?


b.
By relying upon the job descriptions selected by the rehabilitation specialist?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

On August 9, 1993, Employee reported he was injured in the course and scope of employment on July 23, 1993.  H was helping raise a framed-up house wall when it dropped on him.  He saw a physician at the Valdez Medical Clinic on July 23, 1993 who diagnosed: "Contusion to lumbar muscles."  X-rays were taken and reported as showing no fractures.  


Employee consulted Cecil McLeod, D.C., on July 26, 1993.  X-rays taken on July 26, 1993 were read by George Ladyman, M.D., as reflecting spinous process fractures of the  right L2-3.   A chest (including the rib section) x-ray taken on July 26, 1993 was read by James Ferris, M.D., as showing no rib fractures. 


Employee returned to work at self-employment approximately two weeks after the injury, but periodically was treated by Dr. McLeod and Leland Olkjer, D.C.  In October 1993 he began seeing Dr. Ferris also.


Employee was seen in September 1994 by Shawn Hadley, M.D., at Defendants' request.  In her September 1, 1994 report, she stated Employee was medically stable, and his permanent partial impairment (PPI) of the whole person was 14 percent.  She stated some of the range of motion impairment in Employee's lumbar region was due to pre-existing degeneration.  She indicated passive treatment, including injections, would not be particularly helpful.  Defendants, who had paid temporary total disability (TTD) benefits from July 24, 1993 to August 8, 1993, paid Employee PPI benefits of $18,900 on September 13, 1994.  (September 12, 1994 Compensation Report).  


On October 12, 1994 Defendants controverted continuing and multiple treatments of a similar nature, contending  Dr. Olkjer's treatment exceeded the frequency standards set forth in our regulations. 


In November 1994 Employee was examined by Morris Horning, M.D., apparently on referral by Dr. McLeod.  In his November 10, 1994 report Dr. Horning stated Employee told him he'd lost his plumbing and heating business because of his 1993 injury. Dr. Horning read the cervical spine films as "fairly unremarkable;"  otherwise, he appeared to agree with Dr. Hadley's reading of the lumbar x-rays.  His impression was soft tissue injury of the neck, and right transverse process fractures at the L2 and L3 levels.  He recommended physical therapy twice a week for six weeks.  


Employee continued to see Dr. Ferris periodically, as well as a chiropractor.  In January 1995 he was still undergoing continuing physical therapy through Dr. Horning's office.   


In a January 6, 1995 letter, Dr. Ferris commented upon Dr. Hadley's report stating:   "While I concur with many of her observations, I was unable to find any pervious evidence of objective quantification of the patient's previous back impairment."


In February 1995 an MRI was done.  It was read as showing a herniated nucleus pulposus at the L4-5 level, extending to the right, as well as a herniated disc at the L5-S1 level extending to the left.  Mild stenosis was also noted.  (Wayne Crow, M.D., February 10, 1995 MRI report.)


Dr. Ferris rated Employee's PPI at 34.75 percent of the whole person.  He indicated Employee was medically stable.  (Ferris February 23, 1995 report).  On May 12, 1995 we received Defendants' Controversion Notice denying payment of PPI benefits based on Dr. Ferris's 34.75 percent rating.  They relied upon Dr. Hadley's September 1, 1994 rating, saying "there was no basis for a new rating."


In March 1995 Employee had returned to Dr. Ferris for his first series of lumbar epidural injections.  At the end of the series, Dr. Ferris referred Employee to Dr. Newman for a second opinion regarding the possibility of surgery.  Dr. Ferris indicated it was unlikely Employee would be able to return to "his previous lifestyle involving heavy-duty type activities."  (Ferris March 30, 1995 letter.)  


Dr. Newman reported in his July 25, 1995 evaluation: "He has been back to work at light duty since shortly after the injury.  He owns two companies and he used to do a lot of the mechanical work himself, but now works only in a supervisory capacity."  Dr. Newman reported that a fusion was the only thing that would help him from a surgical point of view.  "I do not think any further medical treatments are going to provide any definitive relief for this problem."  Dr. Newman went on to state:  "There is no question that it was not going to return him to heavy manual labor or even medium manual labor.  I do not think it is going to increase his work capacity at all. . . . "    


On June 13, 1995 Employee filed a claim for reemployment benefits.  After obtaining an explanation for the delay in requesting the benefits, the RBA determined Employee was eligible for an evaluation, and assigned Richard Stone to perform the evaluation.  (August 14 and September 25, 1995 RBA Designee letters.)  


Stone contacted Dr. Ferris regarding the possibility of a permanent impairment resulting from Employee's injury.  Dr. Ferris predicted Employee would have a permanent physical impairment.  He commented:  "This patient needs a physical capacities eval[uation] in order to accurately determine his safe work level."  (Ferris October 6, 1995 Physical Capacities Prediction.)


On November 20, 1995 the RBA received Stone's report.  In two short paragraphs, Stone provided some information about Employee's medical background.  He then listed each job Employee has held in the past ten years before the report, and under each job listing inserted the Dictionary of Occupational Titles (D.O.T) description of the job.  Stone listed Employee's work from August 1992 to the date of the report as "Owner/Operator" of Sound Plumbing and Heat.  Stone chose the D.O.T. job description of "Building Contractor" to describe the self-employment.  Duties as a building contractor were listed in the D.O.T. description as contracting, estimating, conferring with clients, supervising workers, and subcontracting for specialized craft work.  The physical demands of this position under the D.O.T. are listed as being at the sedentary level.  Stone stated Employee has also been the owner/operator of Sound Extinguisher Service since January 1991 to the present.  This job included cleaning, repairing, and testing fire extinguishers.  The job duties for this self-employment position are at the medium level.


Stone listed the other jobs Employee held in the 10 years before his injury.  These included the job he was doing at the time of injury, a construction laborer, as well as a maintenance supervisor for two years and a utility systems operator for two years.  These two jobs were with different school districts.  Both of these jobs are considered to have physical demands in the "light" category under the D.O.T job description Stone selected.


Stone noted that Employee's physician predicted his physical capacities would be in the "light" category.  Based on Employee's current and past work as an owner/operator of a building contractor business, Stone recommended Employee be found ineligible for reemployment benefits.  Stone sent a copy of this report to Employee.


The RBA Designee wrote to Stone on December 1, 1995, asking that he do some additional work to complete the evaluation.  The RBA Designee, referring to Dr. Ferris's request for a physical capacities evaluation (PCE), noted that no PCE had been done.  The RBA Designee noted Stone's failure to send the job descriptions to Dr. Ferris so he could predict whether Employee had the physical capacity to do the job; Stone made the prediction based on Dr. Ferris's estimate of Employee's physical abilities.


The RBA Designee was also concerned because Stone had chosen the D.O.T. description of "business contractor" for Employee's plumbing and heating business duties, which is a sedentary occupation, while the medical records reflect Employee had done the physical work as well as supervisory work in his self-employment.  The RBA Designee questioned whether another D.O.T. job description was more appropriate.


Finally, the RBA Designee noted Stone's failure to comply with the law.  Stone had not provided labor market research to show that the jobs, which he determined Employee could perform based on his work experience, exist in the labor market.


Unbeknown to the RBA Designee, Employee had returned to Dr. Hadley for an examination in November 1995.  In connection with that examination, a  PCE had been performed by Sakata.  In her report, Hadley stated Employee told her that physical therapy exercises helped him somewhat, and the epidural injections by Dr. Ferris had given him some relief.  She also noted:  "Currently, Mr. Coffey is working full time in his plumbing and heating business.  He states that he restricts his work to doing estimates and troubleshooting and does very little of the hands-on work."  (Hadley November 29, 1995 letter.)  


Hadley considered Sakata's PCE report of November 28, 1995 in which Sakata stated that Employee performed activities within the "heavy" category level of work.  However, Sakata believed he could not function on a daily basis on that level.  Therefore, she rated him as able to function at the medium-heavy level of a daily and repetitive basis.  Dr. Hadley placed Employee in the "medium level of work capacity."  She stated that "this may change over the course of time, depending on the progress of his underlying degenerative disc disease and spondylosis."  Dr. Hadley also reaffirmed her PPI rating of September 1994.  (Hadley December 4, 1995 report.)


On December 22, 1995 the RBA Designee received more information from Stone to complete his evaluation.  Stone noted Sakata's and Hadley's determination that Employee could physically do work in the medium category.  Stone stated that, based on the information provided by Employee at the intake interview as well as on Employee's attached resume, Employee was supervising others and did not perform physical labor in connection with his plumbing and heating business.  Stone determined that the D.O.T. did not have a job description that precisely matched Employee's business work, but Stone had concluded that building contractor was as close a match as possible.


Stone also included some information from a September 1993  publication which indicated the wages and availability of building contractor positions both in Alaska and nationwide.   Stone sent Employee a copy of this portion of his evaluation.  


The RBA Designee wrote to Employee on January 3, 1996 telling him he was not eligible for further reemployment benefits based on Stone's evaluation.  She noted he had the "physical capacities to perform the physical demands of several different jobs that you have performed during the ten year period prior to your injury, and during the time period after your injury."  She determined he had the experience to do these jobs, the jobs existed in the labor market, and Employee was in fact working full time according to Dr. Hadley's report.


At the hearing Employee testified Stone only met with him for 15 minutes, and did not get much information about his business duties.  Stone disputed Employee's testimony.  He testified he billed 1.6 hours for the interview, but he could not remember how long he met with Employee.  Stone presumed he met with Employee for most of the time because he reviewed very few medical records.  Stone did not have any notes from the meeting with him at the hearing.  Stone testified Employee told him that he supervised others, and did not perform the duties of a plumber.  Stone noted Employee did not describe himself in his resume as doing plumbing work for his business.  Employee testified the resume was prepared by him or at his direction; it was not prepared by Stone or under Stone's direction.  Stone admitted that, if Employee was working in his business as he testified at the hearing, the "building contractor" is not the correct D.O.T. description for his self-employment.


Employee testified his business was in danger of failing because he could not do the plumbing work himself.  Defendants submitted copies of Employee's income tax returns.  In 1993, the year of the injury, the plumbing business had a net loss of over $8,000, even if depreciation is not considered.  In 1994 the plumbing business had a net profit of over $40,000.


At the hearing Stone testified that, in addition to his ability to work at self-employment, Employee has the skills, training and experience to work as a maintenance supervisor or a utilities systems operator.  He has held these jobs in the 10 years before the injury.  Based on his knowledge and experience as a rehabilitation specialist, Stone testified these jobs are available in the labor market.  


Employee did not dispute the D.O.T. titles assigned for his work in maintenance, and admitted the D.O.T. descriptions were "close" to his duties.  However, he contended the work he did in maintenance was not light because he actually performed plumbing work in those jobs rather than just supervising the work. Stone testified that, according to the D.O.T. job description, the maintenance work Employee did for over four years total in the 10 years before injury does not require doing the plumbing work.  The work is administrative and supervisory.        


In addition to the dispute about the job duties as an owner/operator of his own business, Employee contends another PCE should be performed to determine his functional capacity.  He contended Sakata made him do things that were beyond his abilities, and he hurt for days after the evaluation.  Employee testified he told Hadley the next day that the PCE made him hurt, and he has no idea why that information is not included in her report.  Employee testified that he did not see or consult his own physician after the PCE.  


Employee relies upon Dr. Ferris's February 16, 1996 letter to support his request for another PCE evaluation before we complete  our review of the RBA designee's determination.  Dr. Ferris stated Employee's told him he still had a significant increase in pain and muscle spasms for up to a week after the PCE.  Dr. Ferris described the type of PCE he believes is appropriate.  He recommends that the  therapist be instructed to take the patient to a safe limit that does not risk significant long tern increase in pain or reduction in physical capacity.  In addition, a follow up  examination by the physician should occur within 48 hours after the PCE.  Dr. Ferris indicated he could not agree with the determination that Employee could perform medium level work.


Sakata testified about the PCE.  She is a registered nurse and a professional therapist.  She provided a copy of the "Informed Consent" which Employee read and signed before the PCE.  The form says to report increased pain immediately and stop at any time there was an increase in pain.  In addition, it states not to do tests which he felt he could not perform, and again said "Do not allow your pain to increase during testing."


Sakata also provided a copy of the chart showing the tests performed, and Employee's heart rate.  The chart lists, by age,  the "starting" and "during" maximum heart rates allowed during the various tests.  Sakata testified that if a person is experiencing increased pain, an increase in the heart rate reflects the increased pain.  Employee, who is 41 years old, had a resting heart rate of 78.  The chart lists the maximum starting heart rate for a 41-year old as 125, and the maximum rate during the various tests as 151.  Employee's heart rate was mostly in the 90's and low 100's during the tests, and the highest rate ever reached was 116 beats per minute.  Sakata testified Employee did not express any complaints of increased pain during the PCE.  


In addition to the dispute about an SIME regarding Employee's functional capacity and the request that we review the RBA Designee's determination, Employee requests an award of attorney's fees.  Employee's attorney filed an affidavit of the services performed.  He seeks fees of $175 per hour for services provided before July 1, 1995,and $195 per hour after that date.  The total fees for attorney services equals $4,904.50.  Employee requests an award for paralegal services and other costs totaling $974.17.


Defendants contend that, even if Employee is successful on the request to reverse the RBA Designee's determination, he should not be awarded the fees requested.  Defendants first contend that some of the attorney's work pertains to issues other than the RBA Designee determination or the dispute regarding the SIME for the functional capacity dispute.  Second, Defendants contend that the rate of $195 per hours is too high, and even the rate of $175 per hour is too high.  Defendants suggest a rate of $125 to $135 is more appropriate.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
SHOULD WE ORDER AN SIME? 


AS 23.30.095(k) provides in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.



We find there are medical disputes between Employee's physicians, Drs. Ferris and Newman, and Defendants' physician, Dr. Hadley, regarding the amount, frequency and efficacy of treatment for Employee, the degree of impairment, the date of medical stability, and his functional capacity.   We find the parties agree to our ordering an SIME on the first three issues listed, but not the functional capacity dispute.   Based on the parties' agreement and our findings, we exercise our discretion under AS 23.30.095(k) to order an SIME to address the disputes about treatment, impairment rating, and date of medical stability. 


Because the parties do not agree that we should order an SIME on the functional capacity dispute, we consider that dispute in greater detail.  Clearly, under AS 23.30.095(k) as amended effective September 4, 1995, an SIME is subject to our discretion, and is not mandatory as it was before the statute was amended.  In Steuer v. State of Alaska, AWCB Decision No. 96-0035 (January 22, 1996) we considered the legislative intent, declared in 1988 when subsection 95(k) was enacted, to assist us in deciding whether to order an SIME.  The legislative intent expressed in 1988 was that: "AS 23.30 be interpreted so as to ensure the quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers at reasonable cost to the employers who are subject to the provisions of AS 23.30."  Sec. 1, ch. 79, SLA 1988.


We also consider that under AS 23.30.041(d) the legislature mandated that we hold a hearing within 30 days after it is requested if we are asked to review an RBA determination.  Under AS 23.30.110(c), we must close the hearing record after completion of the hearing and, within 30 days thereafter, we must issue our decision.  We find these legislative restrictions, coupled with the legislative intent, would justify denying Employee's request for a SIME on the functional capacity dispute.


However, we will consider the substance of Employee's objection to the PCE by Sakata, which is based on Dr. Ferris's February 17, 1996 letter.  Although Employee testified he suffered increased pain and symptoms after the PCE, the record does not support his testimony.  First, we find the Informed Consent gave him clear instructions to take himself only to his safe limits while doing the PCE.  Second, his heart rate stayed well within the acceptable range while performing the tests, and there is no objective evidence of increased pain.  Third, as recommended by Dr. Ferris, he did see a physician within 48 hours of the examination, and no pain complaints or muscle spasms were noted.  Fourth, he never consulted his own physician regarding pain complaints or symptoms following the PCE.  Finally, in Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993), the court indicated that a PCE is not necessary in order for a physician to predict an injured worker's physical capacities.  Considering the quick, efficient remedy that is intended at a reasonable cost to employers, we decline to order a SIME to determine Employee's functional capacity, as it relates to his reemployment benefits.


We find the SIME for the remaining three issues must be performed by a physician on our list unless we find the physicians on our list are not impartial or lack the qualifications or experience to perform the examination.  8 AAC 45.095(f). The parties agreed an orthopedic specialist would be appropriate to perform the SIME relating to the issues of Employee's PPI rating and date of medical stability.  They could not agreed whether that specialty was also appropriate to address the treatment dispute.  


We believe an orthopedic specialist should be able to address all three issues.  We find our list includes two orthopedic specialists.  We chose Edward Voke, M.D., to perform the SIME.  If Dr. Voke refuses or is unable to address the treatment dispute, we will select another physician to perform an SIME regarding that dispute.  In our order we will provide instructions to the parties regarding the SIME process.

II.
DID THE RBA DESIGNEE ABUSE HER DISCRETION?


AS 23.30.041(d) provides in part:



Within 30 days after the referral by the ad​mini​strator, the rehabilitation special​ist shall per​form the eligibility evaluation and issue a report of find​ings. . . .  Within 14 days after receipt of the report from the rehabilitation spe​cialist, the administrator shall notify the par​ties of the employe​e's eligibility for reemployment prepara​tion benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is re​quested.  The board shall uphold the decis​ion of the administrator except for abuse of discretion on the administrator's part. 


AS 23.30.041(e) states:



An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United State Department of Labor's "Selected Characteristic of Occupations Defined in the Dictionary of Occupational Titles" for



(1)  the employee's job at the time of injury; or



(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury . . . .


The issue before us is whether the RBA abused her discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capri​cious, manifestly unreasonable, or stems from an improper mo​tive.' [footnote omitted]. Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discre​tion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decis​ions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).


In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  In Yahara, the court held that we properly refused to reweigh the evidence in reviewing an RBA determination.  The court ruled the RBA could choose which physician's opinion to rely upon in making an eligibility deter​mination.  


AS 23.30.041(e)(2) specifically states that, to be eligible for reemployment benefits, "a physician must predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job . . . that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury. . . . "  

 
The court considered this section in Yahara and stated:


Under the express language of AS 23.30.041(e), medical evidence of eligibility must satisfy three requirements.  First, the evidence must take the form of a prediction.  Second, the person making the prediction must be a physician.  Third, the prediction must compare the physical demands of the employee's job, as the U.S. Department of Labor describes them, with the employee's physical capacities.  

Id. at 73.

The need for a physician's prediction was reaffirmed in Moesh v. Anchorage Sand & Gravel, 877 P.2d 763, 764 (Alaska 1994).  



In her December 1, 1995 letter to Stone, the RBA Designee noted that Stone failed to send to Dr. Ferris the job descriptions listing the physical demands so he could predict whether Employee would have the physical capacities to perform the jobs.  She correctly determined Stone was making the prediction that Employee could perform the job duties based on the physician's prediction of Employee's functional capacity.  However, when Stone submitted the additional information to complete his report, he still did not submit a physician's prediction regarding Employee's ability to perform the physical demands of the jobs as the U.S. Department of Labor describes them.  Instead, Stone compared the physical demands of the jobs to the physician's functional capacities prediction to conclude Employee had the physical capacities to perform the job.  Based on Stone's prediction, the RBA Designee found Employee not eligible for reemployment benefits.


In Yahara, the court also stated: "Because Ms. Sakata is a nurse/occupation therapist, her report does not satisfy the requirement that a physician make the prediction."  We conclude the RBA must have a physician's prediction, based on a comparison of the jobs' physical demands with the Employee's physical capacities, when determining an employee's eligibility.  In this case, we find no physician made a prediction about Employee's ability to perform the job duties as described by the U.S. Department of Labor.


In view of the court's analysis in Yahara, we find it is an abuse of discretion for the RBA Designee to make a determination without a physician's prediction based upon the physician's review of the job duties and the Employee's physical capacities.  We have previously directed the RBA to have a  physician review the job description and make a prediction in order to determine an employee's eligibility.  See Odman v. K & L Distributors, AWCB Decision No. 93-0097 (April 22, 1993).   We find the RBA Designee cannot rely upon Stone's comparison or her own comparison.  


We believe this interpretation is necessitated by Yahara and Moesh, and is consistent with the legislative intent expressed when AS 23.30.041 was amended in 1988. Sec. 1, ch. 79, SLA 1988.  We note that AS 23.30.041(e) lists the requirements to be found eligible, while AS 23.30.041(f) lists the criteria for finding an employee ineligible.  AS 23.30.041(f) does not mention the employee having the physical capacity to return to work to the job at the time of injury or other jobs held in the past 10 years as a reason for finding an employee ineligible.  Given the criteria in subsection 41(e), we presume the legislature meant to include this as a reason for denying reemployment benefits but, on its face, AS 23.30.041 is not clear.  We find the statute ambiguous, and it is necessary for us to interpret the statute.


If a physician always reviews the job duties and provides an opinion, it promotes the effort to fairly and predictably deliver reemployment benefits.  Because a physician's prediction is clearly needed to be eligible, there is no extra cost in obtaining a physician's prediction to find an employee ineligible, assuming the rehabilitation specialist performs his or her duties appropriately by identifying the jobs held in the past 10 years or after the injury and submitting the job descriptions to a  physician for a prediction.  Finally, this construction favors neither party.  If a physician's prediction is necessary for an employee to be found eligible, an employer is assured it is not unnecessarily paying reemployment benefits.  Likewise, if a physician's prediction is necessary to deny an employee benefits, an injured worker is assured the denial is supported by substantial evidence.  


We find the RBA abused her discretion because she did not make Stone comply with the law.  We will remand the determination to the RBA with directions that Stone be required to complete his report in accordance with the law.  



Based on AS 23.30.041(e), which merely requires "a physician's prediction," and the ruling in Yahara, we find the descriptions of the jobs' physical demands need not be submitted to Dr. Ferris.  Because the RBA Designee already relied upon Dr. Hadley's prediction, the RBA  may allow Stone to submit the U.S. Department of Labor's descriptions of the jobs' physical demands to Dr. Hadley for her prediction of Employee's capacities to perform the jobs.  


There is also a dispute about the appropriate job classification of Employee's self-employment under the U.S. Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT).  Employee argues that a D.O.T. job title must be used which exactly matches his job.  Stone testified that there are only approximately 13,000 job titles listed in the SCODDOT, and rarely does an individual's actual job duties match the SCODDOT description, even if the job titles are exactly the same.  In this case, there is no job title for an owner/operator of a small plumbing and heating business who generally supervisors employees and may have to perform some of the physical work himself.


Stone testified that, based on the resume Employee prepared himself and his discussion with Employee, the job title of building contractor best matched Employee's job duties
 in his business.  We have previously recognized that the SCODDOT job descriptions do not always match reality. See Shade v. Arco Alaska, Inc., AWCB Decision No. 93-0134 (May 27, 1993); Rearick v. Engineered Fire Systems, Inc., AWCB Decision 93-0125 (May 20, 1993); Odman v. K & L Distributors, AWCB Decision No. 93-0097 (April 22, 1993).  Even though an employee's testimony demonstrates that the actual job duties require lifting in excess of the SCODDOT's description, we must rely upon the SCODDOT's description of the physical requirements of a job.  Id.


Of course, in this case Stone testified that, if Employee's testimony at the hearing were used to select a SCODDOT job description, the building contractor job title would be inappropriate.  Therefore, we consider the other evidence in this case about Employee's past work history.


We find that in the 10 years before injury, Employee worked in maintenance, primarily in administration and supervision.  He did not dispute the D.O.T. job titles selected by Stone for these jobs, although he testified that at times he performed some of the actual repair or maintenance work.  Based on Employee's hearing testimony, Stone determined this was not an essential function or requirement of the jobs.  As such, Stone testified he had selected the correct D.O.T. job descriptions.  Stone testified that, based on his knowledge and experience, these jobs are readily available in the Alaska labor market.  Relying on his expert opinion, we find maintenance supervisor and utility systems operator jobs exist in the labor market.


Accordingly, on remand the description of physical demands of the jobs of building contractor, maintenance supervisor, and utility systems operator should all be submitted to a physician for a prediction about Employee's ability to perform the physical demands of the various jobs.  


Employee requested an award of attorney's fees.  Although we have remanded the RBA Designee's determination, no final decision has been made on his claim.  We denied his request for an SIME regarding Employee's functional capacities.  Although we have granted the parties request for an SIME on other disputes, we find we will have more evidence and can make a more informed decision on the request for attorney's fees and costs once the RBA redetermines Employee's eligibility, and we have the SIME report and determine what additional benefits, if any, are due Employee.  We will await the outcome of the remand and the SIME to decide the request for attorney's fees and costs.  We retain jurisdiction to decide this request.  

ORDER


1.
An SIME shall be conducted by Dr. Voke on the issues of the degree of impairment, the amount, efficacy, and necessity of treatment, and the date of medical stability.  If Dr. Voke does not address the issue of the appropriate course or frequency of treatment dispute, we may select another physician to perform an SIME regarding that dispute.  Employee's request for an SIME on the functional capacity dispute is denied and dismissed.

 
2.
The parties shall proceed as follows:


A.
All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  The parties may submit up to nine questions within 30 days after this decision is filed for us to consider including in the letter to Dr. Voke.  The questions must relate to the issues of medical stability, permanent impairment rating, and the amount, efficacy, and necessity of treatment.


B.
Defendants shall prepare two copies of all medical records in their possession, including physicians' depositions, put the copies in chronological order by date of treatment starting with the first medical treatment and proceeding to the most recent medical treatment, number the pages consecutively, put the copies in two binders, and serve the binders on Employee with an affidavit verifying the binders contain copies of all the medical records in Defendants' possession regarding Employee.  This must be done within 14 days after the date this decision is filed.


We emphasize the need to place the records in chronological order with the initial treatment record to be at the start of the binder, and on top of the latter reports.  The most recent treatment record or report is to be placed at the end of the binder. We will return the binder for reorganization if not prepared in accordance with this order. 


C.
Employee shall review the binders.  If the binders are complete, Employee shall file the binders with us within 14 days after they are served on him together with an affidavit stating the binders contain copies of all the medical records in Employee's possession.  If the binders are incomplete, Employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders.  Employee shall place each set of copies in a separate binder as described above.  Employee shall file two of the supplemental binders with us,  the two sets of binders prepared by Defendants, and an affidavit verifying the completeness of the medical records.  Employee shall serve the third supplemental binder upon Defendants together with an affidavit stating it is identical to the binders filed with us.  Employee shall serve Defendants and file the binders within 14 days after Defendants served the binders upon Employee.


D.
If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions. 


E.
The parties shall specifically identify the film studies which have been done and which films Employee will hand carry to the SIME.  Defendants shall prepare a list of past studies, indicate the studies they want Employee to hand carry to the examination, and serve it on Employee together with the medical records outlined above.  Employee shall review the list for  additions, discrepancies, or objections. After reviewing the list, Employee shall serve Defendants with notice of his agreement or objection to the list,  and file the same with us at the time the binders of medical records are filed. 

 
F.
Other than the film studies which Employee hand carries to the SIME and Employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to us. 


G.
If Employee or Defendants find it necessary to cancel or change the SIME appointment date or time, the requesting party shall immediately contact Worker's Compensation Officer Cathy Gaal and the physician’s office.


2.
The RBA Designee's determination is remanded for further action in accordance with this decision.


3.
We retain jurisdiction to decide Employee's request for legal costs and attorney's fees.



Dated at Anchorage, Alaska this 9th day of April, 1996.






ALASKA WORKERS' COMPENSATION BOARD






 /s/ Rebecca Ostrom               





Rebecca Ostrom, 






Designated Chairman






 /s/ Harriet Lawlor               





Harriet Lawlor, Member

MEMBER ROONEY, CONCURRING IN PART AND DISSENTING PART:


Although I concur with the majority's decision regarding the SIME and the SCODDOT job descriptions, I disagree with the majority's conclusion that a physician's prediction is necessary in order for the RBA Designee to determine an employee is not eligible for reemployment benefits.  AS 23.30.041(e) requires a physician's prediction only to find an injured worker eligible for reemployment benefits; a prediction is not necessary to find an injured worker ineligible.  The statute is not ambiguous.  It should be applied as written.  Moesh, 877 P.2d 763, 764.  Therefore, I would affirm the RBA Designee's determination that Employee is not eligible for reemployment benefits.


 




 /s/ Florence Rooney             






Florence Rooney, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Daniel W. Coffey, employee / applicant; v. Polar Builders, employer; and State Farm Insurance Company, insurer / defendants; Case No. 9318518; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of April, 1996.

                             _________________________________

                             Brady D. Jackson, III, Clerk  

SNO

�








     �AS 23.30.041(d) states in part:  "Within 10 days after the decision, either party may seek review . . . .  The hearing shall be held within 30 days after it is requested." 


     �We realize that the SIME physician may want another PCE performed in connection with rating Employee's permanent impairment, and we are not addressing the issue of a PCE for that purpose. 


     �Unfortunately, Stone did a poor job of documenting and describing Employee's job duties in his evaluation.  However, because Employee had independently prepared his own resume, we believe the RBA Designee did not abuse her discretion in relying upon the Employee's resume in reviewing Stone's evaluation and making her determination. 





