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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TERESA CARTER,




)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9429391

JOHN W. JOOSSE, M.D.,


)









)
AWCB Decision No.96-0138




Employer,


)








)
Filed with AWCB Fairbanks



and




)        April 9, 1996








)

ALLSTATE INSURANCE CO.,


)








)




Insurer,


)




  Defendants.

)

___________________________________)



This claim for workers' compensation benefits was initially heard at Fairbanks, Alaska on November 17, 1995 and was reconvened to complete the hearing on March 7, 1996.  The employee was represented by attorney Robert Rehbock; attorney Michael McConahy represented the defendants.  The record closed at the end of the hearing.



On January 12, 1995, after receiving a poor job-performance evaluation, the x-ray technician employee signed a Report of Occupational Injury or Illness which describes her alleged injury as follows:  "I was x-raying a heavy patient around 300 lbs.  I tried to push him over to center of table, and my neck popped."  According to the report, the injury occurred "approximately September 1994 afternoon."  The medical reports and witness testimony reflects that she has identified various possible injury dates, including dates in December 1993, February 1994, May 1994, August 1994, June - August 1994, September 1994, October 1994, November 1994.



According to the employer, the x-ray log reflects that no 300 pound patients were x-rayed in the past year.  Instead, the employer contends the employee's condition was caused by personal activities including lifting weights and riding 4-wheelers.



The employee testified that she does not remember the precise date of injury but that she does remember pushing a large man on the x-ray table.  The physicians who have examined the employee uniformly state the employee's cervical herniated disc or radiculopathy could have been caused by the employee's work, as described, but none can say the condition in this case was caused by a work-related incident.  The threshold issue we must decide is the compensability of the claim.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Alaska Supreme Court has long recognized that employment which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment aggravated, accelerated, or combined with the pre-existing condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).



A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it."  State v. Abbott, 498 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528 (Alaska 1987).



In analyzing a case involving a pre-existing condition, the court held that an aggravation or acceleration (and presumably a combination as well) must be presumed under AS 23.30.120.  Burgess Construction Company v.Smallwood, 623 P.2d 312, 315 (Alaska 1981).  AS 23.30.120(a) provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and the need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).



Nevertheless, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Burgess Construction Company v. Smallwood, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facia case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.



To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related.



The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply when determining whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.



If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of the claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).



We find the question involved here, whether the employee's cervical herniated disc or radiculopathy was substantially caused by her work for the employer, medically complex.  Consequently, we conclude that medical evidence is necessary both to raise and rebut the presumption of compensability.



The employee's initial treating physician, George Vrablik, M.D., testified that he could not say whether the employee's work caused her neck condition, but if the history she gave describing the onset of her condition is correct, then her condition might have been caused by the work.  Other examining physicians, including Roy Pierson, M.D., and James Foelsch, M.D., were even less convinced the employee's condition was caused by her work.  Dr. Pierson testified the connection between the injury and his examination was too remote for him to speculate on the cause of the condition.  Dr. Foelsch stated in his affidavit:



6.  Radiculopathy can come on spontaneously or as the result of injury.



7.  Pushing forward, as in adjusting a patient's position on an x-ray table would be an uncommon mechanism for such an injury.



8.  I cannot determine how or when this condition of radiculopathy arose.



9.  The onset of radiculopathy is typically "sudden" with severe symptoms which gradually fade.  The symptoms gradually fade regardless of whether the onset of the radiculopathy was by injury or spontaneous.



10.  It is very unusual to first report neck-arm pain radicular symptoms four to five months after the onset of a radiculopathy.  (Emphasis in original.)



Assuming Dr. Vrablik's testimony was adequate to establish a presumption of compensability, we find Dr. Foelsch's affidavit disputing the likelihood of a work-related condition sufficient to overcome any presumption of compensability.  Moreover, given that the employee waited at least three months to file her report of injury after the alleged pushing incident, we find the employee lost the benefit of the presumption of compensability, assuming we excuse the late filing.  AS 23.30.100(d)(2), 120(b).  In short, we find the employee must prove her claim by a preponderance of evidence.



After reviewing the testimony of Drs. Vrablik, Pierson and Foelsch, we find the employee has not proven her claim by a preponderance of the evidence.  Instead, as Dr. Vrablik suggested, we find the employee's condition was more likely caused by her personal activities including weightlifting and riding 4-wheelers.  Based on our conclusion the employee has failed to prove her case by a preponderance of the evidence, we find her claim for workers' compensation benefits and associated attorney fees and costs must be denied.



Concerning the defendants' petition for sanctions, the employee asserted a Smallwood objection to Dr. Foelsch's affidavit.  When Dr. Foelsch appeared by telephone to testify, the employee's attorney stated he had no questions for the affiant.



The defendants assert the employee has abused and slowed the process by asserting a right to cross-examination, and after the witness time and expenses were incurred, the employee declined to exercise her right of cross-examination.  The employee responds that if the defendants wish to rely on the affidavit, upon request, the defendant must produce the witness.  The employee insists he is under no duty to ask questions.



On occasion, we have imposed appropriate sanctions under the Act. AS 23.30.115(a), Alaska Rules of Civil Procedure 30 and 37.  Additionally, 8 AAC 45.052(c)(5) and 120(g) require that when requesting cross-examination, a party must state a specific reason why cross-examination is being requested.  In this instance, however, given the outcome of the case, we find no sanctions shall be imposed.  As a policy matter, we do not wish to require an employee to give up rights to which she is entitled while risking penalties for failing to follow through with questions to the witness, which, if unnecessary, would place form over substance and further delay completion of the hearing.  


ORDER


1.  The employee's claim for workers' compensation benefits and attorney fees and costs is denied and dismissed.



2.  The defendants' petition for sanctions is  denied and dismissed.


Dated at Fairbanks, Alaska this 9th day of April, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown             


Fred G. Brown, 



Designated Chairman



 /s/ John  Giuchici            


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Teresa Carter, employee / applicant; v. John W. Joosse, M.D., employer; and Allstate Insurance Co., insurer / defendants; Case No.9429391; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 9th day of April, 1996.

                             _________________________________

                             Cathy D. Hill, Clerk
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