[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

HERBERT GWIN,




)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9420915

HOFFMAN CONSTRUCTION,


)









)
AWCB Decision No.96-0139




Employer,


)








)
Filed with AWCB Anchorage



and




)
    April 10, 1996








)

CRAWFORD & COMPANY,



)








)




Insurer,


)




  Defendants.

)

___________________________________)



We heard the employee's claim for benefits on February 27, 1996 in Anchorage, Alaska.  The employee was present and represented by attorney Robert Rehbock.  Attorney Timothy McKeever represents the employer.  We kept the record open to allow the employee to respond to the employer's written objection to attorney fees.  The record closed on March 12, 1996.  


ISSUE

1. Whether the employee suffered an injury during the course and scope of employment.


2. Whether to award the employee compensation, medical benefits and legal fees.


SUMMARY OF THE EVIDENCE

The employee claims he injured his right knee on August 10, 1994 during the course and scope of employment.  In the employee's deposition taken on December 22, 1994, he testified that early the morning of August 10, 1994, he injured his ankle at work, causing him to limp for a couple of hours.  (Employee dep. at 39).  Later in the day, he injured his knee.  When describing the knee injury he stated: 


I was hauling the cutting materials on the -- where our materials were at was a good long walk, probably 70 -- 50 yards to -- no, nah, not that far.  70 feet to where he was at.  And I was packing rock.  And there were some other carpenters that were coming behind us plywooding.  And one of their stacks in their stacks of plywood weren't stacked up properly.  I looked on one side, and it looked like it was stacked properly, and I just walked around the other end with the sheetrock.  And there was a piece of plywood extending out another two feet in mid stack, and I walked into it with my knee and carrying a piece of that -- I call it sheetrock, but it's not. . . . I threw it.  I didn't just drop it.  I threw it. . . I cussed many, many, many foul words, many, many. . . . And I hobbled around.  I bet -- it took me out for 25, 30 minutes before -- I -- my partner was -- asked me if -- he asked me if I had went and talked to Dale about it, and Dale was on his way up to the roof.  And I did see him, and I did tell him about it.  And Dale had asked me -- it was getting later on in the day, and Dale had asked me if I wanted to go sign a workmen's compensation thing, and I didn't think it necessary at the time.  

(Id. at 42-47).  The employee stated the whole crew must have known of the injury.  (Id. at 82). At the hearing, the employee stated he did not report the injury because he was making good money and "didn't want to ruin anything."   


A week later the employer laid him off work.  On August 25, 1994 the employee was dispatched by the union to work for Davis Construction.  On August 31, 1994 the employee sought treatment at Providence Hospital Emergency Room.  The employee testified staff at the hospital suggested he file a workers' compensation claim.  The following day he filed a claim.  He then sought treatment with David Kyzer, M.D.  The employee stated that after September 6, 1994, Dr. Kyzer refused to see him.  He then sought treatment from Richard McEvoy, M.D., who would not accept him as a patient.  The employee went to Charles Aarons, M.D., for treatment on September 10, 1994.  Dr. Aarons referred the employee to David McGuire, M.D.  Dr. McGuire performed arthroscopic surgery on the employee's knee on October 25, 1994.  During that surgery, Dr. McGuire found a tear in the meniscus. 


The medical reports indicate the following: The employee sought treatment at the Providence Hospital Emergency Room on August 31, 1994. The knee was not examined at triage.  (J. Laxson report). The employee was seen by radiologist John Kottra, M.D., who found no objective findings of injury. (Kottra, August 31, 1994 report).  The employee was referred to Dr. Kyzer.  The employee sought treatment with Dr. Kyzer on September 6, 1994.  Dr. Kyzer found no objective findings indicating existence of an injury.  (Kyzer, September 6, 1994 report). 


Dr. McGuire testified in his deposition that the employee's knee injury was consistent with the way the employee described the occurrence of the injury.  (McGuire dep. at 9 & 14).  Dr. McGuire also stated that if the employee lied regarding the cause of his injury, Dr. McGuire could change his assumption regarding the date of the injury and the way in which it occurred.  (Id. at 59).  


In his deposition, Dr. Kyzer stated:


Q: 
Looking at the photographs that Dr. McGuire took while he was doing the surgery, is it possible for you to form any kind of opinion as to the duration of the tear that he found?


A:
No.  This could be -- this could be a very old tear.  He could have had this tear five years, even before injury.  He could live with this tear. 


Q:
Is it likely that this tear was the cause of the problems that he was having?


A: 
I think it's a coincidental finding, this small tear.


Q:
So, you think it's there, but it wasn't the source of the problems that he was experiencing?


A:
I think you could rationalize and say it was the cause of his problems, but it's such an insignificant tear, I don't -- it's such a small tear, I don't put much credence in it.  In other words, it happens to be -- I think it's an incidental finding. 

(Kyzer dep. at 27).


At the hearing, several witnesses testified about their observations of the employee.  Betty Moe testified for the employee.  Moe is the proprietor of the boarding house where the employee was residing at the time of injury.  Moe remembered that on the date of the injury the employee returned from work limping.  She testified she could identify by the way he limped that it was his right knee  that was injured and not his ankle.  


Dale Sandvik, the employee's supervisor, testified for the employer.  He remembers the employee injuring his "foot" on the morning of August 10, 1994.  Sandvik told the employee's partner, Mark Desjarlais, to watch the employee to see if the employee's ankle worsened.  Sandvik first learned of the employee's knee injury on September 1, 1994, when the employee filed his notice of injury.  Sandvik testified he worked closely with the employee but never saw the employee limp on the date the employee claims he was injured.


Mark Desjarlais also testified for the employer.  He remembers the employee twisting his ankle on the morning of August 10, 1994.  Desjarlais testified he never heard anything about the employee's knee.  He further testified he and the employee divided work equally the entire day, and they did not distribute work differently because of any injury the employee may have received.


Larry Farrell, the superintendent for the employer also testified.  He recounted how he heard of the ankle injury, but was not aware of the employee's knee injury until the employee filed his report of injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part:  "In a proceeding for the en​forcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provi​sions of the chapter. . . ."


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  "[I]n claims `based on highly technical medical consider​ations,' med​ical evi​dence is often necessary in order to make that connec​tion."  Id. "Two factors determine whether expert medical evidence is neces​sary in a given case:  the probative value of the avail​able lay evidence and the complexity of medical facts in​volved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). 


Once the employee makes a prima facie case of work-relatedness, the presu​mption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence that (1) he has an injury and (2) an employment event or ex​posure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-re​lated.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently de​fined `sub​stantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclu​sion'."   Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210 (Alaska 1966)).  In Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption:  (1) produce substantial evi​dence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any rea​sonable possibility that the employment was a factor in the disability.


In Childs v. Copper Valley Elect. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated:  "If medical experts have ruled out work-related causes for an employee's injury, then Wolfer and Grainger do not require that these experts also offer alterna​tive explanations." 


The same standards used to determine whether medical evi​dence is neces​sary to establish the preliminary link apply to determining whether medi​cal evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of produc​tion and not the burden of per​suasion, the evidence tending to rebut the presump​tion should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  


"Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 
We have the sole power to determine the credibility of a witness.  Resler v. Universal Services, Inc., 778 P.2d 1146, 1149 (Alaska 1989).


We find the employee has raised the presumption of compensability. We base this finding on the employee's testimony and Dr. McGuire's opinion that the meniscus tear was work-related. We further find the employer has overcome that presumption with the testimony of Dale Sandvik, Mark Desjarlais, and Larry Farrell.  These coworkers all testified it was impossible for the injury to have occurred the way the employee described.  Sandvik and Desjarlais both stated the employee did not tell either of them about the injury, which directly contradicts the employee's testimony.  Because we find the employer has overcome the presumption of compensability with substantial evidence, we must determine whether the employee has proven his case by a preponderance of the evidence.


We find the employee has failed to prove his case by a preponderance of the evidence.  The employee's case is based almost exclusively on his account and credibility.  After hearing the testimony of Sandvik, Desjarlais, and Farrell, we discount the employee's credibility. AS 23.30.122.   The employee testified all those working around him had to have known of his knee injury.  The employee stated he cussed and hobbled around for approximately 25 minutes.  He further stated that he directly told Sandvik and Desjarlais of the injury.  Sandvik and Desjarlais both testified the employee did not tell either of them about the injury.  Furthermore, they did not see the injury, nor his reaction directly after the injury.  They did not know about the injury, even though they worked very closely with the employee.


We also reduce the weight of Dr. McGuire's testimony, because he did not state with a reasonable degree of medical certainty whether the meniscus tear was a direct result of the August 10, 1994 injury.  Furthermore, Dr. McGuire's opinion that the August 10, 1994 injury caused the knee condition was based in great part on the employee's verbal representations, which we found not to be credible.  (McGuire dep. at 59). He further explained that if the employee's representations were not true, he could find the tear to have another cause or causes.  In contrast, unlike Dr. McGuire, Dr. Kyzer relied less on the employee's statements.  Dr. Kyzer stated that because the tear was so minuscule, Dr. McGuire's findings are merely coincidental.  (Kyzer dep. at 27).   All of the early medical reports state no objective finding of an injury.  


Based on all the evidence, including the reduced weight given to the testimony of the employee and Dr. McGuire, we find the employee failed to prove his case by a preponderance of the evidence.  Therefore we deny and dismiss the employee's claim for compensation and medical benefits.


Since we have awarded no compensation, we cannot award statutory minimum attorney fees under AS 23.30.145(a).  Similarly, since the employee's attorney has not successfully prosecuted the employee's claim, we cannot award actual attorney fees and costs under AS 23.30.145(b).  Accordingly, the employee's claim for attorney fees must be denied and dismissed.


ORDER

The employee's claim for compensation, medical benefits and legal fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 10th day of April, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna                


Patricia Huna, 



Designated Chairman



 /s/ Darrell F. Smith             


Darrell F. Smith, Member



 /s/ S.T. Hagedorn                




S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Herbert Gwin, employee / applicant; v. Hoffman Construction, employer; and Crawford Company, insurer / defendants; Case No.9420915; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of April, 1996.

                             _________________________________

                             Brady D. Jackson, III, Clerk
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