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and
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)

PROVIDENCE WASHINGTON              )

INSURANCE CO.                      )








) 




Insurer,


)




  Defendants.

)

___________________________________)


This matter was heard on March 13, 1996, in Anchorage, Alaska.  The employee was present and represented by attorney Michael J. Jensen.  Fred Meyer, Inc. (Fred Meyer) and its insurer were represented by attorney Joseph M. Cooper.  Carr Gottstein Foods Company (Carrs) and its insurer were represented by attorney Robert L. Griffin.  The record closed at the conclusion of the hearing.


ISSUES

1. Whether the employee's claim is barred under AS 23.30.100(a) because he failed to give timely notice of injury.


2. Whether either of the employers is liable to the employee for the benefits he claims.


3. Whether Fred Meyer is liable to Carr for attorney's fees and legal costs under AS 23.30.155(d). 


4. Whether the employee is entitled to attorney's fees and legal costs.


SUMMARY OF THE EVIDENCE

The following facts are undisputed:


1. In 1977, the employee started working for Carrs.


2. The employee, a butcher by profession, developed avascular necrosis of the right wrist lunate (Keinback's Disease) in about 1980, and because of increasing pain he had a replacement of the lunate with a silicone prosthesis in 1981 by George F. Gates, M.D.  (Dr. Gates' letter to Joseph Cooper dated 1/28/96).


3. The employee did not seek medical treatment for his right wrist between 1981 and 1994.


4. The employee stopped working for Carrs on March 17, 1986; between 1986 and 1993 the employee worked out-of-state as a meat cutter.


5. On October 12, 1993, the employee started working as a butcher for Fred Meyer.


6. After seeing Dr. Gates on April 20, 1994 for lumbar spine problems, the doctor reported:


The patient is also complaining of pain in his right wrist. . . . Arrangements will be made for him to return to see me at which time radiographs of the back and wrist will be obtained and the patient re-evaluated with respect to both of these complaints.  (Dr. Gates' chart notes dated 4/20/94).


7. Dr. Gates' chart note dated October 31, 1994 states in part:


The patient is seen in the office today for re-evaluation of his wrist. . . . The patient is now about 13 years since the time that he had a silastic implant for the right navicular.  The patient is right handed and is still working as a butcher but is having problems with the wrist becoming swollen and painful to him and difficult for him to work as a butcher.


8. On May 9, 1995, the employee filed a report of injury with Fred Meyer.


9. On June 16, 1995, Fred Meyer filed a controversion notice giving as reasons: 1) claim appears to be barred by AS 23.30.100(a); and 2) employee has not submitted any medical evidence to the employer/carrier to substantiate injury arose out of the course and scope on employment.  The notice was amended on October 27, 1995 to include: 1) The October 31, 1995 injury did not arise out of or in the course and scope of employment with Fred Meyer; and 2) Employee's injury stems from a long-standing preexisting condition.


10. In a chart note dated June 14, 1995, Dr. Gates stated in part:


The patient is seen in the office today for re-evaluation of this right wrist. . . . He continues to have pain in his wrist and has difficulty using his hand and wrist in a cold environment such as required by a butcher (meat cutter).  If possible he would like something to be done to improve this.  As I've explained to him in the past the patient should have the lunate silicone implant removed and the wrist fused which is the only option for the amount of destruction that he has in the wrist.  Radiographs of the wrist are obtained today which do not demonstrate any further destruction than the radiographs that we had obtained in October of 1994. . . . We've discussed the fact that his present workers' comp carrier has denied that this is a problem of theirs.  I would agree with them and this was apparently a workers' comp injury from many years ago and I believe it should be that carrier's responsibility.


11. In a "To Whom It May Concern" letter dated June 14, 1995, Dr. Gates stated that it is "possible that he would require retraining into a different occupation that would not put him in such an environment and/or work condition."


12. In a "To Whom It May Concern" letter dated July 10, 1995, Dr. Gates stated:


[H]is job has apparently changed from a managerial type of position where he only had to cut meat perhaps a couple of hours a day to a full time meat cutter.  Without a doubt that much  more activity of cutting meat now 8 hours a day will significantly aggravate and inflame his wrist.


13. In a letter to Michael Jensen dated August 16, 1995, Dr. Gates stated in part:


It is my opinion that Mr. Hanzuk's job as a meat cutter with Fred Meyer which increased the number of hours he was performing the function of a meat cutter made Mr. Hanzuk's wrist more symptomatic.  His job as a meat cutter with Fred Meyer did not cause the synovitis that Mr. Hanzuk has.  This particular job has caused Mr. Hanzuk to seek further medical care for his wrist.


14. At Fred Meyer's request, the employee was seen by J. Michael James, M.D., for an evaluation of his right upper extremity on September 27, 1995.  The doctor concluded by stating in pertinent part:


I believe this problem represents a cystic degeneration of the right wrist, which I believe is a result of the natural history of his prosthetic replacement.  If causation is to be established for this, I believe it belongs with the original injury.


. . . .


I also suggest the patient consider a change of occupation.  I do not believe that he can continue working as a meat cutter with any success following a fusion.


15. In a "To Whom It May Concern" letter dated November 10, 1995, Dr. Gates stated in part:


Mr. Hanzuk called my office today and requested a letter clarifying another factor involving his present wrist symptoms and complaints.  Mr. Hanzuk came to see me earlier this year because he was having increasing pain in his wrist which was associated with his increased level of activity as he went from more of a supervised reposition to a full time meat cutter.  That increased activity, be it a meat cutter or be it a full time carpenter pounding nails, repeated use and force with the wrist is going to aggravated his wrist pain and swelling.


16. In a letter dated November 27, 1995, Dr. Gates responded to several questions raised by Mr. Jensen in his letter to the doctor dated November 17, 1995.  The questions and answers were as follows:


Question number 1: Did Mike's work for Fred Meyer as a meat cutter working 40-50 hours per week since October 12, 1993 accelerate the degeneration or deterioration of his condition?


Answer number 1: I am unable to say for sure whether Mr. Hanzuk's work for Fred Meyer's accelerated the degeneration process.  It most definitely aggravated and made his wrist significantly more symptomatic precipitating his need to seek additional medical assistance.


Question number 2:  Did Mike's work as a meat cutter since October 12, 1993 accelerate his need for the surgery you are scheduled to perform in the next few weeks?


Answer number 2: Yes, for the above reasons.


The doctor stated that it was to a reasonable degree of medical probability that the employee's work at Fred Meyer aggravated his wrist condition.


17. The employee stopped working for Fred Meyer on November 6, 1995.


18. After performing an examination on November 29, 1995, Dr. Gates stated,  "It is noted that since not working he has much less swelling and much less heat in the area of the wrist."


19. On December 8, 1995, Dr. Gates performed a surgical procedure for the "Removal of silicone lunate prosthesis, synovectomy of the wrist, debridement of carpus and distal radius, and fusion of the wrist utilizing autologous right bone and internal fixation with an eight-hole 3.5mm DCP plate."  (Dr. Gates' operative report).


20. At Carrs' request, the employee was seen by Douglas G. Smith, M.D., on November 27, 1995 for a medical evaluation.  The doctor issued his report December 14, 1995, and responded to numerous questions asked of him by Mr. Griffin.  In response to the question of whether the employee's working for Fred Meyer as meat cutter was a substantial factor contributing to his current wrist condition requiring a wrist fusion, the doctor responded:  "Basically, my answer to this question is no.  It would be my opinion that there is more than a 50% probability that surgery to remove the silicon prosthesis and stabilize the wrist was probably inevitable."  (Dr. Smith's report dated 12/14/95 at 8).  The doctor went on to state:


In this case I feel that the employment with Fred Meyer may have accelerated the decision on the part of Hanzuk to have surgical intervention.  My reasoning is that I feel that the employment could be considered a temporary aggravation of his underlying condition.  In other words, he had an arthritic wrist before he began working with Fred Meyer.  The activity related to butchering and meat cutting certainly could have made that arthritic wrist more symptomatic.  This does not imply, however, that the activity caused the arthritis or necessarily made it structurally worse. This argument of temporary aggravation would be also partially substantiated by the fact that now that Hanzuk is not doing that type of work his wrist condition was improving, at least at the time I saw him on the 27th of November.  (Id. at 9).


21. On January 16, 1996, Carrs filed a petition seeking reimbursement from Fred Meyer and its insurer for costs and fees incurred in defending this action pursuant to AS 23.30.155(d).


At the hearing, the employee testified that after he healed from the 1981 surgery, he had no serious problems with his wrist.  As Dr. Gates predicted, he experienced some arthritic flare-ups from time to time.  The employee stated, however, that from 1981 through 1993, he never missed work or sought treatment because of his wrist.


The employee stated that while working for Fred Meyer in March 1994, he was demoted from full-time meat manager to assistant manager where he spent essentially most of his time lifting, cutting, and wrapping meat.  He stated that by June 1994 in this new position, his wrist started swelling and his condition seemed to be getting progressively worse.  From discussions he had with Dr. Gates, the employee felt the doctor attributed his worsening condition on his employment with Carrs in 1981.


The employee testified that by Christmas 1994 he was working 10-hour days.  He explained that working extra hours was brought on by holiday season and the manager's failure to provide extra help.  He noted that by this time his wrist was hurting and swelling to the point he had trouble gripping things like a knife or a pen to write Christmas cards.  The employee testified that he felt that this period of working definitely aggravated his wrist condition.  In fact, he testified that if he were to graph his wrist complaints from May 1981 up until before Christmas 1994, the graph would have a steady flat horizontal line. Then around Christmas 1994, the graph of complaints would have "shot up" and has been fairly flat, but much more elevated since Christmas 1994.  (Employee's deposition at 158-159).  Also at this time, the employee started noticing that, besides the pain and swelling, his wrist was becoming more and more sensitive to the cold.  He explained that meat cutters spend a lot of time in cold conditions.  The employee testified that it was after the Christmas reason that he needed to start taking over-the-counter pain medication for his condition.   He stated that because the pain and swelling got so bad, he had to stop working for Fred Meyer on November 6, 1995.  


When asked why he did not file a notice of injury form with Fred Meyer before May 9, 1995, the employee explained that until that time he did not think Fred Meyer was not responsible for his worsening condition.  All along Dr. Gates had been telling him that his condition related back to his employment with Carrs in 1981.  He testified that he was unsuccessful in trying to get information from Fred Meyer management.  Finally, the employee started working with Cathy R. Gaal, a Workers' Compensation Officer I.  After he read the information she gave him, he thought he needed to and did report the injury to Fred Meyer.  He noted that the record reflects that it was not until July 10, 1995 that Dr. Gates acknowledged that the work at Fred Meyer "significantly aggravated and inflamed his wrist."


Also testifying at the hearing was Bambi Collison, journeyman meat cutter for Fred Meyer, who worked with the employee approximately 90% of time.  She stated that the work she and the employee did was 100% physical and repetitive.  She agreed with the employee that during Christmas 1994, things were very disorganized in their department.  They were understaffed, overtime was more or less expected, the manager himself should have pitched in to help, but did not.  In her opinion, the staff was both physically and mentally burned out at that time.  The witness testified that by May or June 1995, the employee could not do certain work and either she or someone else would have to help him.  She did mention that the employee increased complaining as time went on.  During this time, the employee told her that Carrs would take care of his problems.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A. Whether the employee's claim is barred under AS 23.30.100(a).


AS 23.30.100(a) provides as follows:



Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.


The Alaska Supreme Court has held that the 30-day limitation serves a dual purpose: "first, to enable the employer to provide immediate medical diagnosis and treatment with a view to minimizing the seriousness of the injury; and second, to facilitate the earliest possible investigation of the facts surrounding the injury."  Alaska State Housing Authority v. Sullivan, 518 P.2d 759, 761, (Alaska 1974), citing to 3 A. Larson, Workmen's Compensation section 78.20 at 17 (1971).


The supreme court has read into the language of AS 23.30.100 "an implied condition suspending the running of the statute until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained.  Sullivan, 518 P.2d at 761. (citation omitted).  The court has labeled this the "reasonableness" standard, and the test is whether the employee acted reasonably in not reporting an injury at the time it occurred.  Id., 518 P.2d at 761-762.


We find that on May 9, 1995, the employee filed a report of injury with Fred Meyer.  We find that he took such action when his wrist condition got progressively worse and Fred Meyer denied his claim. We find that he worked with Workers' Compensation Officer Gaal and, upon her advice, he decided to protect his rights by filing a notice of injury.  Finally, it is interesting to note that  Dr. Gates did not relate the employee's worsening wrist condition to his employment with Fred Meyer until July 10, 1995.  Based on these facts, we conclude that the employee acted reasonably in not reporting the injury until May 9, 1995.  Therefore, the employee's claim is not barred under AS 23.30.100(a).

B. Whether either of the employers is liable to the employee for the benefits he claims.


The last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979), applies when employment with successive employers contributes to an employee's disability.  Veco, Inc. v. Wolfer, 693 P.2d 865, 868, n. 1, (Alaska 1985).  This rule, combined with the presumption of compensability afforded by AS 23.30.120(a), imposes liability on the employer "whenever its employment is established as a causal factor in the disability."  Burgress Construction v. Smallwood, 623 P.2d 312, (Alaska 1981) Providence Washington Co. v. Bonner, 680 P.2d 100 (Alaska 1984).  We must make two determinations regarding the "preliminary link" and the presumption of compensability under this rule:  (1) Whether employment with the subsequent employer "aggravated, accelerated, or combined with" pre-existing condition; and, if so, (2) Whether the aggravation, acceleration or combining with is a "legal factor" of the harm."  United Asphalt Paving v. Smith, 660 P2d 445, 447 (Alaska 1983) (quoting Saling 604 P2d at 598-98).


An aggravation, acceleration or combining with, is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would not have occurred, and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  See State v. Abbott, 498 P2d 712, 727 (Alaska 1971).  The court expressly adopted the "but for" test in a "last injurious exposure rule context.  Fairbanks North Start Borough v. Rodgers & Babler, 747 P2d 528, 533 (Alaska 1987).

 
AS 23.30.120(a) provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claim's based on highly technical medical consideration, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Wolfer, 693 P.2d 312 at 871.  With regard to medical evidence, Professor Larson states:



In compensation law, the administrative-law-evidence problem of expert opinion and official notice finds its principal application in the handling of medical facts.  The usual question is the extent to which findings of the existence, causation or consequences of various injuries or diseases can rest upon something other than direct medical testimony - the claimant's own description of his condition, for example, or the commission's expert knowledge acquired not by formal medical education but by the practical schooling that comes with years of handling similar cases.



. . . .



To appraise the true degree of indispensability which should be accorded medical testimony, it is first necessary to dispel the misconception that valid awards can stand only if accompanied by a definite medical diagnosis.  True, in many instances it may be impossible to form a judgement on the relation of the employment to the injury, or relation of the injury to the disability, without analyzing in medial terms what the injury or disease is. But this is not invariably so.  In appropriate circumstances, awards may be made when medical evidence on these matters is inconclusive, indecisive, fragmentary, inconsistent, or even non-existent.

2B A. Larson, The Law of Workmen's Compensation, Sec. 79.51(a) at 15-426.128 (1993) (Citing Employers Commercial Union Co. v. Libor, 536 P.2d 129 (Alaska 1975); Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980).


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work-related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick, 617 P.2d at 757.  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon, Inc. v. Alaska Workers' Compensation Bd., 880 P.2d 1051 (Alaska 1994) (quoting Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976,  977 (Alaska 1991).  In Childs v. Copper Valley Elec. Ass'n, 805 P.2d 1184, 1189 (Alaska 1993), the court stated that "If medical experts have ruled out work-related causes for an employee's injury, Wolfer and Grainger do not require that these experts also offer alternative explanations."


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).


If the employer overcomes the presumption of compensability, the burden shifts to the employee to prove all elements of his claim by a preponderance of the evidence.


Based on this discussion, the first question is whether the employee has established the requisite "preliminary link" between the employee's disability and his work for Fred Meyer.


We find that there is sufficient evidence to raise the presumption.  In his "To Whom It May Concern" letter of July 10, 1995, Dr. Gates stated that the recent work the employee had been doing for Fred Meyer "significantly aggravated and inflamed his wrist."  He also noted this in his letters of November 10 and 27, 1995.  In his letters of August 16 and November 27, 1995, Dr. Gates also refers to the work at Fred Meyer as making the employee's condition more symptomatic.


Since the presumption of compensability attaches to the employee's claim against Fred Meyer, the next question is whether that employer has come forward with substantial evidence to overcome it.  Based on conclusions rendered by Drs. James and Smith, we find Fred Meyer has carried this burden of proof.  Therefore, the presumption of compensability drops out.


The final question is whether the employee has proven all elements of his claim by a preponderance of the evidence.  First, considering the numerous reports by Dr. Gates, and to some extent the findings of Drs. James and Smith, we find that the employee's employment with Fred Meyer did aggravate his wrist condition.


The second question which must be asked is whether the work-related aggravation at Fred Meyer was a "legal cause" of the employee's disability, or in other words, a substantial factor in bringing about the eventual harm.


In this regard, the first question is whether "but for" the Fred Meyer employment, the employee's wrist disability would not have occurred.  We find sufficient evidence to answer this question in the affirmative.  The evidence we rely on includes: (1) while the employee acknowledged experiencing arthritic flare-ups from time to time after his 1981 surgery, he never sought medical treatment for his wrist and never lost a day of work because of it; (2) the employee stated by June 1994 he was working almost full-time time as a meat cutter, and as a result his wrist was swelling and he felt his condition was getting worse; (3) the employee testified that with the 1994 holiday season came a lot more work because management had failed to provide enough help; (4) The employee stated that during the 1994 holiday season, he suffered pain and swelling to the point he could not grip a knife or a pen to write Christmas cards; (5) the employee testified that after the 1994 holiday season, he found that he was becoming more and more sensitive to cold conditions and needed to take more and more over-the-counter pain medications; (6) Dr. Gates, on June 14, 1995 and Dr. James on September 27, 1995,  suggested that the employee find a new occupation because of what was happening to his wrist as a result of working as meat cutter; (7) both on August 16, 1995 and November 27, 1995, Dr. Gates pronounced that working for Fred Meyer that brought the employee's condition to the point he needed to seek medical treatment; (8) Collison's testimony that by May or June 1995, the employee's wrist was such that he could not do certain aspects of his work and needed help as time went on until he quite.


Based on these facts, we conclude that it has been proven that "but for" the work for Fred Meyer which aggravated the employee's pre-existing wrist condition, his present wrist condition would not have occurred.     


For these same reasons, we conclude that employment with Fred Meyer was so important in bringing about the employee present medical problems that a reasonable person would regard it as a cause and attach responsibility to it.  Accordingly, we conclude the employee has proven his claim against Fred Meyer. 


If it could be said that the medical evidence in this case is in some way inconclusive, indecisive, or inconsistent, we find we can give considerable weight to the employee's testimony.  We find him to be a credible witness.  We find that how his wrist felt and what he could and could not do from late 1994 through December 1995 are not medical facts which need to be supported by medical testimony. In addition, such evidence is to be resolved in favor of the claimant.
 Therefore, Fred Meyer shall pay the employee's disability benefits.

C. Whether Fred Meyer is liable to Carr for attorney's fees and legal costs under AS 23.30.155(d).


Carrs seeks reimbursement from Fred Meyer of attorney's fees and costs associated with defending this claim against it under AS 23.30.155(d) which states in part:


If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.  If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due.  When payment of temporary disability benefits is controverted solely on the grounds that another employer . . . may be responsible for all or a portion of the benefits, the most recent employer. . . who may be liable shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.
(Emphasis added).


Since this issue was not briefed before the hearing and mentioned only briefly during the hearing, we are limited to what the record states.  It reflects that on June 16, 1995 Fred Meyer controverted the employee's claim on the basis that timely notice of injury had not been given.  On October 27, 1995, Fred Meyer controverted the employee's claim because he was not injured within the course and scope of his employment with it, and because the injury was the result of a preexisting condition [with Carrs].  We find that Fred Meyer controverted the claim on not one, but two or more grounds.  Accordingly, we conclude AS 23.30.155(d) does not apply in this case, and, therefore, Carrs' request must be denied and dismissed.

D. Whether the employee is entitled to attorney's fees and legal costs.


On March 7, 1996, Mr. Jensen filed an affidavit of attorney's fees and costs.  For the period June 28, 1995 to March 7, 1996 he claimed $6,825.00 (35 hours x $195.00 per hour) for himself, $1,160.00 (14.5 hours x $80.00 per hour) for his paralegal and $85.00 for costs for a total of $8,070.95.


At the hearing, Mr. Jensen filed a supplemental affidavit of attorney's fees and costs.  For the period March 8, 1996 through March 13, 1996 he claimed $2,223.00 (11.4 hours x $195.00 per hour) for himself, $24.00 (.30 x $80.00) for his paralegal, and $16.60 for costs for a total of $2,263.60. Adding these two amounts requested, we see that Mr. Jensen makes a total claim of $10,334.55. 


At the hearing, the defendants had no objections to the hours that Mr. Jensen and paralegal put into the case and the costs involved.  They did, however, object to Mr.Jensen being paid $195.00 an hour.  The basis for this disagreement was that the major players in the case were the two employers and their insurers.  It was argued that the employee's counsel had very little to do in the case and, as such, he should not paid at rate above the normal $175.00 per hour.


When actual attorney's fees are requested, we must look to AS 23.30.145(b) which provides


If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant  has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceeding, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Our regulation 8 AAC 45.180(d) provides in part:



(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, . . . .



(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, and will consider the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.


Considering the nature of the case, we find that the major difficulty faced by the employee was to defend against the contention that his claim was barred under AS 23.30.100(a) because he failed to give time notice of his injury.  Once the last injurious exposure rule was introduced into the case, the major burdens of proof shifted to the defendants.  The record reflects that Mr. Jensen accepted the employee's case on June 28, 1995 and the hearing was held on March 13, 1996, a period of eight months.  We do not find that to be abnormally long period of involvement.  From a review of his records, it appears that most of Mr. Jensen's time was taken up in conferences, meetings, and telephone calls.  No complicated physician's depositions needed to be prepared for, and no research had to be done over some esoteric legal question.  Mr. Jensen was successful in prosecuting the employee's claim for time loss benefits and medical benefits.  While the exact amounts of these benefits are not known at this time, they should be considerable to the employee. Taking all matters under consideration, we find this is not the case which justifies paying an attorney in Mr. Jensen position more than $175.00 per hour.  Accordingly, we reduce the employee's claim for attorney's fees by $928.95, for a total of $9,406.55.


ORDER

1. The employee's claim is not barred under AS 23.30.100(a).


2. Fred Meyer is liable for and shall pay to the employee benefits related to his injury. 


3. Fred Meyer in not liable to Carrs for attorney's fees and legal costs under AS 23.30.155(d).


4. The employee is entitled to attorney's fees and legal costs in the amount of $9,406.54.


Dated at Anchorage, Alaska this 11th day of April, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder            


Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn                


S.T. Hagedorn, Member



 /s/ Harriet Lawlor              


Harriet M. Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael W. Hanzuk, employee / applicant; v. Fred Meyer, Inc., employer; and Industrial Indemnity, insurer / Carr Gottstein Foods, employer; and Providence Washington Insurance Co. / defendants; Case No.8102987 and 9430067; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th day of April, 1996.

                             _________________________________

                             Charles E. Davis, Clerk
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     �  Accord, Morrison-Knudsen Co. v. Vereen, 414 P.2d 536, 537 (Alaska 1966).


     � See Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); and Kessick v. Alyeska Pipeline Service C0., 617 P.2d 755, 757 (Alaska 1980).





