[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512
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)








)
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)




  Applicant,

)








)
DECISION AND ORDER
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)








)
AWCB CASE No. 9401512

YAK, INC.,




)









)
AWCB Decision No. 96-0153




Employer,


)








)
Filed with AWCB Anchorage



and




)

 April 15, 1996








)

WAUSAU INSURANCE COMPANIES,
     )








)




Insurer,


)




  Defendants.

)

___________________________________)


This matter was heard on March 14, 1996, in Anchorage, Alaska.  The employee was present and represented by attorney Russell W. Van Camp.  The employer and its insurer were represented by attorney Michael A. Barcott.  The record closed at the conclusion of the hearing.


ISSUE

Whether the employment with the employer on January 15, 1994 was the cause of his subsequent migraine headaches.


SUMMARY OF THE EVIDENCE

In January 1994, the employee was working for the employer on the fish processing vessel F/V Yardarm Knot in Alaska waters.  He testified that at about 2:00 a.m. on the 15th, he went from the wardroom where he was playing cards to the rest room.  He said while he was trying to get to a standing position, the boat rocked.  The next thing the employee knew was he, "was getting up off the floor, and going for the door handle to get out of the bathroom, and blood pouring down the front on my face."  (Monge's dep. at 35-36).  He was 22 years of age at the time of the accident.


Gerald Webler, the person providing medical services on the F/V Yardarm Knot, declared in a statement dated on February 23, 1996 that he was summoned to provide medial treatment to the employee on January 15, 1994.  He noted that the employee  suffered a laceration to the top of his head with a possible concussion.  Mr. Webler reports:



8. Based on my training and experience, as part of the initial assessment of a cranial head injury, it is important to find out whether the patient lost consciousness after the injury, and, if so, for how long.  It is also important to assess whether the patient shows signs of amnesia by asking him questions to test both his short-and-long-term memory.



9. As reflected in my chart note . . . shortly after he was injured, Mr. Monge was able to recall and tell me that he struck his head while standing up from the toilet.  He also specifically told me that after he struck his head he was dazed and may have lost consciousness for at most "a few seconds."



10. Though I initially observed Joseph Monge to be somewhat dazed and confused, . . . based on the information he was able to recall and relate to me about his injury, I did not feel he had any significant memory loss associated with his injury beyond the few seconds he indicated he might have been unconscious.  Specifically, I did not consider Mr. Monge to be amnestic following his injury of January 15, 1994.


The employee testified that after his injury, he was sent back to Spokane, Washington, his residence before his work for the employer.  There he saw B. Buchanan, M.D., at the Rockwood Clinic on February 14, 1994 complaining of headaches, dizziness, and blurred vision.  Besides taking a general history, the doctor noted, "He had migraines as a child." 


Starting on February 24, 1994, the employee came under the care of J. Tippin, M.D., at the same clinic.  At the initial interview, the employee, while giving an extensive history, stated that "he had migraines as a youngster but generally has not been prone to headaches."  The doctor diagnosed in part: "Closed head injury with concussion. Probable post concussion syndrome as explanation of all his symptoms."  On March 10, 1994, Dr. Tippin noted: "Joe's headaches are the same.  Dizziness and visual obscuration seem to be a little bit better. . . . His head CT, which I personally reviewed, and the EEG were entirely normal."  


On March 23, 1994, Dr. Tippin reported: "Joe has continued to have headaches present upon awakening in the morning.  However, there have only been about two or three of them since I saw him last that were really severe.  One was bad enough that he had to go to the emergency room."  Dr. Tippin continued seeing the employee almost every couple of weeks until November 1994.  All of his intervening chart notes reflect that the employee continued to have frequent severe headaches which could not be prevented by medication, narcotic or otherwise.  As reflected in the doctor's  November 15, 1994 chart note: "Joe's headaches are as bad as ever.  . . . Still has to go emergency rooms, Urgent Care and so forth."


At the employer's request, the employee was examined and evaluated by Lewis B. Almaraz, M.D., a neurologist, on November 18, 1994.  The employee's chief complaints were,  "Migraine headaches, depression, dizzy spell and poor depth perception."  (Dr. Almaraz's report dated 11/18/94 at 1).  The doctor diagnosed, "Status post head injury with post-traumatic headache syndrome and nervous instability syndrome, category of headaches uncertain, probably migraine but may possibly be a typical cluster."  (Id. at 7).  In the "Discussion" portion part of his report, Dr. Almaraz stated in pertinent part:


It is the opinion of the examiner that the above diagnosis is related to the accepted industrial injury date of January 15, 1994, on a more probable than not basis.


I do not find any evidence of a pre-existing condition that was aggravated by the industrial injury.  He has no prior history of any headache syndrome or other neurological condition prior to this injury.

(Id.)


Upon Dr. Tippin's referral, William I. Bender, M.D., neurologist and psychiatrist with the Spokane Headache Clinic, saw the employee on January 3, 1995.  In taking a history, Dr. Bender noted in part:


Overall, his headaches really do sound like migraines that are really quite severe and disabling.  It sounds as though he had some migraine tendency prior to his injury of January 1994, and that they have become extremely frequent since that injury.  I have reviewed all of the prophylactic and abortive medications that you have tried him on and, unfortunately, he has not done well with most of them other than narcotic analgesics.  I do not get the feeling that he is drug seeking, but unfortunately his current use of Demerol at 100 mg at least three for four times a week probably is inducing a component of analgesic rebound and may be increasing the frequency of his headaches.


At the request of Carole Bonvallet, R.N., the employee's nurse medical coordinator, Phillip D. Swanson, M.D., a professor of neurology at the University of Washington Medical Center, evaluated the employee on July 20, 1995.  In taking a history, the doctor reported in part:


The patient reports that in January of 1994 he had a laceration injury, sustained in Alaska while fishing on a boat.  Ever since then he has severe headaches.


. . . .


His longest silent period was 11 days.  Interestingly, he also reports that he had a generalized headache, which was described as a migraine headache, since he was a child up to the age of 15.  From age 15 to age 22 he had no pain during that period of time.


At the employee's deposition taken on September 11, 1995, the following testimony was taken:



Q. As I understand it from looking at some of your medical records, you may have headache problems as a child.  Is that correct?


A. I would not say headache problems.  I would say I suffered from between five to ten migraines throughout my childhood from the age of 5 to 17.


. . . .


Q. Do you have any idea what caused those to stop when you got to be 17?


A. I really don't have an idea.  I thought, from the assumption from what the doctor told me when I was 11, most children do out grow them from when they're children, and that's why they stopped.  And from the age of 17 to 22, I never had a migraine headache, never a headache at all, for that matter.

(Monge's dep. at 33-34).


An emergency department report issued by Terr L. Briggs, M.D.,  of the Deaconess Medical Center in Spokane, Washington on November 2, 1993 states in part:


HISTORY OF PRESENT ILLNESS: This 22 year old white male presents with the complaint of migraine headache.  The patient states that he had a history of migraine headaches as a child.  His last headache was three years ago.  He was donating plasma today.  He got up and felt somewhat lightheaded.  He then began developing a frontal and bitemporal headache, which he states has become more aggressive throughout the day.  He describes the pain as throbbing and stabbing in nature.  He does complain of nausea, vomiting, and photophobia.  He states that this is exactly the same location and type of headache as his usual migraine headaches. . . .


. . . .


IMPRESSION: Migraine headache.


EMERGENCY ROOM COURSE: The patient was given an injection of Imitrex 6 mg subcutaneously and had mild  to moderate improvement in his headache. . . .


An emergency room report issued by Robert B. Kerr, M.D., of the Sacred Heart Medical Center in Spokane, Washington on November 30, 1993 states in part:


DIAGNOSIS: Migraine.


HISTORY: This is a 22-year old while male with a history of migraine as a child, none times five years.  At 1900 tonight had recurrent global type headache with nausea and vomiting. . . . 


. . . .


ASSESSMENT AND PLAN: Migraine. He was treated with 6 mg of subcuticular IMITREX and began to have some relief of his headache, but continued to be nauseated, so was treated with 10 mg of intravenous COMPAZINE, and subsequently slept for approximately two hours.  When he awoke his headache was essentially completely resolved. . . .


Regarding these November 1993 reports, the employee testified as follows:


Q. I'd like to show you a medical record from the Deaconess Hospital Medical Center, November 2nd, 1993, about two months before your injury.  I ask you to take a look at that, please.


A. This was the time that I ate at the Subway.  This is where they gave me Imitrex, and my headache went away.  Imitrex, 6 milligrams.


. . . .


Q. So this is the visit after Subway?


A. Sure.  This was the only time I was in the emergency room.


Q. You've read this medical report through while we were sitting here.  Do you see anything in there about food poisoning, or Subway, or anything  at all about that?


A. They don't state it, no.


. . . .


Q. Do you see in there that you were vomiting?


A. No, I don't.


Q. It should be in the very first paragraph.


A. Oh, yeah.  That's the only time I was in the emergency room prior to this head injury, due to the fact that I ate some food. . . .


Q. And that wasn't true, Mr. Monge, because four weeks later, on November 30th, 1993, you were in Sacred Heart Hospital for a headache.  Take a look at the record.


A. Imitrex, they gave me.  The headache was gone.  Imitrex.


Q. So if the other one was due to the food poisoning, what caused this one, Mr. Monge?


A. I only remember going to the emergency room one time  before the head injury, and that was it.


Q. The history here on November 30th, 1993, this is about four weeks after your visit to Deaconess.  It says you had a history of migraines as a child, but none for five years.


A. That's correct.  And on that certain day, I think, was the day -- one day I was donating plasma, apparently, and the other day was the day that I ate the Subway sandwich, . . . .


. . . .


Q. Mr. Monge, I'm trying to understand something.  Why would you go to the hospital on the 30th of November and not tell the doctors about your visit to the emergency room about four weeks before for a headache?


. . . .


A. Because it wasn't a headache I went in there for.  I was in there for nausea, and I had a slight migraine, and the Imitrex took care of it. . . . I was more sick that I had a headache.


Q. This is on the 30th of November, your primary problem was nausea.


A. Yeah.


Q. Would you have any reason why their diagnosis would be migraine?


A. I have no idea. . . .

(Monge's dep. at 103-108).


At Dr. Tippin's deposition taken December 14, 1995, the following testimony was given:


Q. [I] am interested in any history you obtained from Mr. Monge relevant to his past experience with headaches.  And by past, I mean his head injury of January of 1994.


A. What's specified in the records is that he had migraines as a youngster, but that he had generally not been prone to headaches at the time of his head injury. . . . But stated that he had not been troubled by headaches around the time that his head injury occurred.

(Dr. Tippin's dep. at 3-4).


Q. Could you return to your chart note of December 8, 1994?  And let me ask you to take a moment to review that chart note in its entirety.


A. Okay.


Q. Dr. Tippin, as I review this chart note it appears to me that shortly before this you had prescribed Demerol for Mr. Monge and had prescribed 30 tables, is that correct?


A. Yes.


Q. And at some point between here and the pharmacist that the prescription was change to 130 tablets?


A. That's correct.


Q. How did you become aware of that?


A. Apparently the pharmacist had called me and told me that the prescription looked like it had been altered.


Q. And did you discuss that with Mr. Monge?


A. I did.


Q. And did you basically tell him words to the effect of, if he was going to do that kind of thing you weren't going to continue to be his physician?


A. Yes.


. . . .


Q. What was the reason for advising Mr. Monge, if you can in your own words, on December 8, that you were going to cease being his physician?


A. Basically because he violated my trust.

(Id. at 11-13).


Since Dr. Tippin had not seen the November 2 and 30, 1993 emergency room reports prior to his deposition, he was asked, in light of this new evidence, his opinion on the causal relationship between the employee's migraine headaches and the January 15, 1994 injury.  He responded:


Based upon the fact that, . . . he's had two trips to an emergency  room in 1993 and numerous ones since then, . . . all I can say is that the severity of his headache, the number of times he's had to go the emergency room, extent of his headaches seem worse since that time. . . . It is patients who have migraines or a history of migraines are more likely to have post-traumatic headaches and purely on that basis I would say that more likely than not, more probably than not the increase of his frequency were related to the head injury.

(Id. at 16).


At his deposition taken on December 11, 1995, Dr. Swanson testified as follows:


A. He had given us a story that he had migraines before, even though the story was that several years had passed without him having any [migraine headaches] occurring  And so although I suppose a bump on the head might do something, it didn't seem likely that was the cause of his whole problem.  And it did not seem, from what we understood, to be a very severe head injury.


And how with the additional information [the two November 1993 emergency room reports], it seems fairly clear that actually he was having some of his typical headaches even before this injury in February [sic]. . . .


Q. I need to phrase this question in legal terms, as I'm sure you will appreciate.  Is it your testimony, on a more-probable-than-not basis, that his head injury in January of 1994 is not the causal factor of his current headaches? 


A. Yes.


When Dr. Bender was deposed on December 13, 1995, he was shown the two November 1993 emergency room reports for the first time, and the following testimony was given:


Q. We deposed Dr. Swanson on Monday of this week, and I asked Dr. Swanson this question.  In light of what you have learned about Mr. Monge and his prior headaches, are you able to state to a reasonable medical probability that Mr. Monge's headaches were caused by the injury, and Dr. Swanson's answer was no, he was not.  And I pose the same question to you, are you able to state in light of what you've learned that Mr. Monge's headaches were caused by the injury in January of 1994?


A. I am not able to state that they are caused by injury.

(Dr. Bender's dep. at 28-29).


Dr. Almaraz was deposed on March 1, 1996, at which time he testified:


Q. After reviewing those additional medical reports regarding emergency room visits in November of 1993, did you issue an amended report which reflected you changed opinion?


A. Yes.


Q. And is that dated August 7th, 1995?


A. That is correct.


Q. Okay.  Can you tell me how your opinion changed based on your review of those ER visits?


A. Well, after reviewing those records I felt that the head injury in question did not result in the production of a chronic headache syndrome, in particular Mr. Monge's migraine headaches.


Q. And are those opinions expressed to a reasonable degree of medical certainty on a more-probable-than-not basis?


A. Yes.

(Dr. Almaraz' dep. at 7-8).


Q. [D]o you have an opinion on a more-probable-than-not basis to a reasonable degree of medical certainty as to whether the blow to the head suffered by Mr. Monge on January 15th, 1994, aboard the Yardarm Knot was responsible for any subsequent increase in the frequency of migraines?


A. In my opinion, it was not.


Q. What is the basis for that opinion?


A. Well, when I originally saw Mr. Monge in November 1994 my diagnosis was a post-traumatic headache syndrome, that diagnosis was predicated on the fact that at that time he had no prior history of migraines insofar as what he revealed to me.

(Id. at 9-10).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.265(17) provides in part that "injury" means "accidental injury or death arising out of and in the course of employment."  The Alaska Supreme Court has repeatedly held that "injury" under the Alaska Workers' Compensation Act includes aggravations or accelerations of pre-existing conditions.  See, Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981); Thornton v. Alaska Workmen's Compensation Board, 411 P. 209, 210 (Alaska 1966).  Liability is imposed on the employer "wherever employment is established as a causal factor in the disability."  Smallwood, at 317 (quoting Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597-98 (Alaska 1979).  A causal factor is a legal cause if "it is a substantial factor in bringing about the harm' or disability at issue." (Id.)  


An aggravation or acceleration is a substantial factor in the disability if it is shown (1) that "but for" the employment the disability would not have occurred and (2) the employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  State v. Abbott, 498 P.2d 712, 727 (Alaska 1971); Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d 528 (Alaska 1987).


AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  "A mere showing that the injury occurred at work will often suffice to make the employment connection.  In making its preliminary link determination, the Board need not concern itself with the witnesses' credibility."  Resler v. Universal Services, Inc., 778 P.2d 1146, 1149-49 (Alaska 1989)(quoting Smallwood, 623  P.2d 316).


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Smallwood, 623 P.2d at 316.  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). 


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work-related.  Smallwoood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Ayeska Pineline Service Co, 617 P.2d 755, 757 (Alaska 1980).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon, Inc. v. Alaska Workers' Compensation Bd., 880 P.2d 1051 (Alaska 1994) (quoting Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  In Childs v. Cooper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated that "If medical experts have ruled out work-related causes for the employee's injury, Wolfer and Grainger do not require that these experts also offer alternative explanations."


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  (Id. at 869).  


If the employer overcomes the presumption of compensability, the burden shifts, and the employee must prove all elements of his claim by a preponderance of the evidence.  Norcon, 880 P.2d at 1055 (citing Wolfer, 693 P.2d at 870).  


Based on this discussion, we see the first question that needs to be resolved is whether the employee has established a preliminary link between his employment on the Yardarm Knot and his disabilitating migraine headaches.  We find that the employee did, based on his own testimony regarding the connection and the opinion of Dr. Tippin.  The employee discussed in some length how he was injured, the nature of his injury, and how, as a result of this injury, he started having severe migraine headaches for the first time since he was 17 years old.  Soon after the injury, Dr. Tippin diagnosed a closed head injury with concussion and a probable post-concussion syndrome.  After considering all the medical evidence, the doctor still believes that the January 15, 1994 incident increased the frequency and severity of the employee's headaches.


The next question is whether the employer has come forward with substantial evidence to overcome the presumption of compensability.  We find the employer has carried this burden of proof.  After reading the November 2 and 30, 1993 emergency room reports, Drs. Swanson, Bender, and Almaraz testified that, to a reasonable degree of medical certainty, the January 15, 1994 incident on the Yardarm Knot did not cause the employee's migraine headaches.  Dr. Almaraz went one step further and stated that on a more-probable-than-not basis to a reasonable degree of medical certainty, the January 15, 1994 incident was not responsible for any subsequent increase in the frequency of the migraine headaches.  Based on this evidence, we find that employer has eliminated all reasonable possibilities that the employee's migraine headaches are work-related. Accordingly, the employer has come forward with substantial evidence to overcome the presumption of compensability.


The final question is whether the employee has proven all elements of his claim by a preponderance of the evidence.  The first question is whether the January 15, 1994 incident aggravated the employee's pre-existing migraine headache condition.  In the initial step of determining whether the preliminary link had been established, we relied on the employee's testimony.  At this, the final stage, however, we do not rely on his testimony because we find the employee was not a credible witness.  (AS 23.30.122).  We find that the employee was not truthful to us, both in his deposition testimony and at hearing, regarding the two November 1993 emergency room reports.
  First, he stated that he never had a migraine headache from the time he was 17 years old until after January 15, 1994. The two reports in question disprove the employee's contention. When he was actually faced with the information contained in the reports in question, he tried to dismiss the emergency room visits by claiming they were not related to migraine headaches.  Both reports reflect that the employee  suffered from severe migraine headaches on both occasions.  Further, the physicians in this case testified that medications used on November 2 and 30, 1993, were for the treatment of migraine headaches.


The record also reflects that the employee was not truthful in his relationship with the physicians he dealt with after the January 15, 1994 incident.  Because the employee never told any of the physicians he dealt with about the migraine headache incidents reported by the emergency room doctors in November 1993, they concluded that the Yardarm Knot incident probably caused the employee's migraine headaches. The vital importance of the information contained in the November 1993 reports is demonstrated by the fact that when Drs. Swanson, Bender, and Almaraz considered it, they reversed their positions and concluded that the January 15, 1994 incident neither caused nor increased the frequency of the employee's migraine headaches.


Since we give little weight to the employee's testimony, we need to look to Dr. Tippin's testimony to determine whether the January 15, 1994 incident aggravated the employee's pre-existing condition.  Even after considering the two November emergency reports, Dr. Tippin still felt the January 15, 1994 incident probably increased the frequency of the employee's migraine headaches.  We find this evidence supports the employee's position that the head injury aggravated his pre-existing headache condition.


Having determined that a work-related injury has "aggravated" the employee's pre-existing condition, the employee must prove that the work-related aggravation was a "legal cause" of the employee's disability, or in other words, a substantial factor in bringing about the eventual harm.  To prove this, in turn, he must show that "but for" the head injury, his headache condition would not have occurred, and it was so important in bringing about the employee's medical problems that a reasonable person would regard it as a cause and attach responsibility to it.


While we acknowledge that Dr. Tippin believes a casual relationship exists in this regard, we give greater weight to the opinions of Drs. Swanson, Bender, and Almaraz which more closely follow our thinking.  The two November 1993 emergency reports make it clear that the employee suffered severe migraine headaches just weeks before the January 15, 1994 incident.  Based on the two 1993 reports and the information elicited from Drs. Swanson, Bender, and Almaraz, we conclude that the head injury was not a substantial factor in bringing about the employee's headache condition.  Accordingly, his claim for workers' compensation benefits must be denied and dismissed.


ORDER

The employee's claim for workers' compensation benefits is denied and dismissed.

Dated at Anchorage, Alaska this 15th day of April, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder          


Russell E. Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf     


Patricia A. Vollendorf, Member



 /s/ Marc Stemp                 


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed within 30 days through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Joseph W. Monge, employee / applicant; v. Yak, Inc., employer; and Wausau Insurance Co., insurer / defendants; Case No.9401512; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 15th day of April, 1996.

                              ______________________________



Charles E. Davis, Clerk

SNO

�








     � "It is well-settled that where a claimant testifies falsely in one instance the trier of fact may elect to disregard his otherwise uncontradicted testimony."  Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755, 757, n. 4 (Alaska 1980).





