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THANE H. HUMPHREY,



)








)




Employee,


)




  Petitioner,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9407102

ARCO ALASKA, INC.,



)









)
AWCB Decision No. 96-0157




Employer,


)








)
Filed with AWCB Anchorage



and




)

April 18, 1996








)

PACIFIC EMPLOYER'S INSURANCE,

)








)




Insurer,


)




  Respondents.

)

___________________________________)


We heard the employee's petition for review of the Reemployment Benefits Administrator (RBA) Designee's determination of ineligibility on April 11, 1996, in Anchorage, Alaska.  Attorney Karen Russell represents the respondents.  The employee appeared, representing himself.  We closed the record at the conclusion of the hearing. 


ISSUE

Whether the RBA Designee Mickey Andrew abused her discretion finding the employee ineligible for reemployment benefits.   


EVIDENCE SUMMARY

The employee sustained injuries to his low back while lifting boxes for the employer on April 4, 1994.  The employer accepted liability, and paid appropriate benefits.  A compensation report filed October 26, 1994 provides in pertinent part:  "Carrier referred claimant for Voc. Rehab Eligibility Evaluation referral.  Per PPI rating rec'd by Cigna on 9-27-94, carrier is switching from bi-wkly TTD to bi-wkly PPI per clmt involvement in Voc. Rehab. Process."  The compensation report is signed by the employer's adjuster, Marlene Sjoberg.  


In her November 30, 1994 letter, RBA Designee Mickey Andrew assigned John E. Micks, Ph.D., C.R.C., to perform an eligibility evaluation.  The letter provides:  "In accordance with your adjuster's request for a vocational evaluation, I have assigned the following rehabilitation specialist to complete the evaluation." 


In his January 30, 1995 eligibility evaluation report, specialist Micks recommended the employee be found eligible for reemployment benefits.  On February 13, 1995, RBA Designee Andrew disagreed.  In pertinent part, her determination letter provides:



Your physician has indicated that your predicted permanent physical capacities will allow you to return to some of the jobs that you have done in the past 10 years for which you [meet] specific vocational preparation (svp) levels.  John Micks recommended that you be found eligible because he was not able to demonstrate reasonable openings for those jobs in his labor market survey.   I have reviewed the Department of Labor Job Service statistics for the past four quarters and find that there were 74 openings during the past four quarters for telephone operator, one opening for dispatcher and 25 openings for sporting goods sales.  This demonstrates that openings are reasonably available for jobs that are within your physical capacities so I must find you  ineligible for reemployment benefits.


The letter concludes:  



If you disagree with my decision that you are not eligible for reemployment benefits, you must complete and return the attached Application for Adjustment of Claim (Form #07-6106) within 13 days (10 days plus 3 days for mailing). Please pay particular attention to section 24(j).  If you do not request review of my decision within the ten-day period, the decision is final.


At the April 11, 1996 hearing, the employee testified he did not contact the Board or the employer during the 13-day period.  Further, he testified he experienced difficulty understanding the forms and documents provided by the Board.  He testified he telephoned the workers' compensation division for assistance and still was unable to properly complete the forms.  The employee testified he suffers from attention deficient disorder.  The employee testified he perceived the numerous forms and paperwork to be daunting in light of his attention disorder.  


In his April 6, 1996 deposition, the employee testified that he did not communicate with adjuster Sjoberg until May of 1995.  In June of 1995, the employee and adjuster Sjoberg began negotiating a settlement agreement.  The employee testified that a primary consideration was the development of the employee's "proposal for a self-employment enterprise" (business plan).  During his April 6, 1996 deposition, the following exchange occurred between the employee and Ms. Russell:  


Q.
[In August of 1995] you met with Rick Stone and that [Ms. Sjoberg] had provided his services to you to help you put this plan, this idea together?


A.
Yes.  If fact, she got rather upset at me when I asked if I could talk with Rick over the phone instead of driving all the way into Anchorage, that it was a sign of my balking some how or another.  I don't know why, you know, because Rick and I could have dealt over the phone, no problem, yet [Ms. Sjoberg] insisted that I needed to talk to Rick Stone, the voc rehab counselor, so he could help me put a plan together that the Board would accept.


Q.
Okay. And then it looks like December 15th, that you faxed something to [Ms. Sjoberg's supervisor,] Gail Warner? 


. . . . 


Q.
[Reading content of correspondence] "I'm sending this fax because I tried to call you about 2:45 today and couldn't reach you or Kathy.  I have a few questions I would like to hear your response to:  One, why was our agreement for an alternative to voc rehab, parentheses, the business plan, end parentheses, controverted;  two, how is ARCO involved in this decision and how -- and/or how would they have been involved in a settlement that included a business start-up;  three, what would the consequences be if I were to cash the settlement check that you are sending me;  four, why was I led to believe I should devote so much energy to the business plan as an alternative to voc rehab.  In addition to the answer to these questions, I need a written notice of controversion regarding our agreement to this alternative to voc rehab, thank you, Thane Humphrey.  

(Humphrey Dep. at 15-16).


Q.
Okay.  And then the next thing I have, Mr. Humphrey, is this application for adjustment of claim you filed February 22nd.  


A.
Okay.


Q.
How did it come about that you filed that?


A.
Well, the only reason I even attempted to file it was because I had been led to believe, I had been led down the path the whole way we were going to settle was by putting me into business, and when all of a sudden, and with no real explanation, other than what we already knew, which is that I -- that 13-day controversy, they --that's the only reason they gave me, basically, and it was like it didn't make sense.  



In other words, one minute they'd be knowing all these facts, but they'd be going down this direction.  You know, I could have been devoting my energies elsewhere, trying to get other things going, if I hadn't been being led by the nose, basically, to this business idea.  


Q.
Uh-huh. 


A.
I thought it was a great idea and I was very appreciative that it was going to be done and I was glad that Marlene [Sjoberg] understood that the paperwork they sent me was quite a bit overwhelming and beyond -- you know, I don't know who would be able to fill out that paperwork.  I was told lawyers are the ones that normally fill it out.   

(Id. at 19 - 20).  


Q.
Okay.  Okay.  Why did you wait two months to file your application for adjustment of claim after getting that fax from Gail Warner?


A.
Well, if you notice on the whole history of this case, there's -- the time frames are rather lengthy and drawn out.  And I don't really have an explanation other than the fact that it seems to be -- takes that long to get around to figuring out what I'm supposed to do.  


Q.
Okay. Okay.  Do you have anything you want to add?  That's all I've got.  


A.
No, just the fact that we -- I just want to make sure you understand the reason I'm doing this is, number one, because I got a [January 30, 1996] letter from Dr. Peterson saying that I should get voc rehab, and number two, CIGNA has been telling me and leading me down the path of doing a business plan worked out and approved.  And I did get that business plan approved.  


. . . . 


A.
That's why I was counting on Marlene Sjoberg's support that she had been showing me and in the direction she had been -- I would not have even entered into this if Ms. Sjoberg hadn't led me in this direction.  

(Id. at 23, 24).  


The employer stated that a new adjuster took over the employee's claim in December, 1995.  The new adjuster determined the employee's PPI benefits should have been paid in a lump sum upon his failure to timely appeal the RBA Designee's determination.  Upon this discovery, the employer paid the employee his remaining PPI benefits and a 25% penalty.  

 
The employer admitted at the April 11, 1996 hearing that mistakes were made regarding the handling of the employee's claim, in particular the discussions between the employee and adjuster Sjoberg regarding the employee's business plan.  


The employee testified he cashed his PPI lump check shortly after receiving it in mid-December, 1995.  The employee filed his application for adjustment of claim on February 22, 1996 requesting review of the RBA Designee's February 13, 1995 determination.  The employee attached Davis C. Peterson, M.C.'s January 30, 1996 letter.  


At the hearing the employer argued the employee's request for review if barred by AS 23.30.041(d).  The employer asserts the employee's appeal must be denied and dismissed.  


 The employee asserts he was unaware his reemployment benefits were in jeopardy.  In essence, the employee argued the employer should be estopped from asserting a statute of limitations defense when he believed everything necessary was being done in regards to his reemployment claim during the settlement negotiations.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.130(a) provides:


Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974) (Quoting O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971)) the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Work​men's Compensation Section 81.52 at 354.8 (19​71).

Id. at 169.


In Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994) another panel found we have authority to review RBA determinations under AS 23.30.130.  The Imhof panel found:  


We find it is appropriate that an injured workers' entitlement to benefits under subsection 41 be reviewable by us, since there is no authority for the RBA to review the determination. . . . To give effect to each subsection of AS 23.30.041 and make a harmonious whole, we must exercise our authority granted in subsection 130(a) and review a case if there is evidence to support an allegation that an  employee's entitlement to reemployment benefits has ceased under subsection 41(f). 

(Id. at 7).  

Similarly, we find we have authority to modify a case if new evidence supports an allegation that the employee is now eligible for reemployment benefits within one year of receiving benefits.  


We find the employee was last paid benefits under AS 23.30.190 in mid-December, 1995.  Upon our own initiative, we will review the employee's case.  We find Dr. Peterson's March 10, 1995 and January 30, 1996 reports present new evidence not available to the RBA Designee when she made her determination.  We find this new evidence may amount to a change in conditions that needs to be considered by the RBA.  Accordingly, we shall remand the issue of eligibility for reemployment benefits to the RBA.  


At the April 11, 1996 hearing, the employee argued, in essence, that equitable estoppel should prevent the employer from asserting a statute of limitations defense in this case.  The employee stated he believes the employer lulled him into not taking necessary action regarding his reemployment benefits.  (See, Brister v. Arctic Slope Inspection Services, AWCB Decision No. 96-0147 (April 12, 1996)).  The employer continued paying the employee time loss benefits after his determination of ineligibility until December, 1995.  Also, the employer hired a rehabilitation specialist to develop a business plan for the employee.  


As we have already remanded this case under AS 23.30.130, we find we need not address this argument.  We express no opinion regarding equitable estoppel.  


ORDER


This matter is remanded to the RBA in accordance with this decision and order.  


Dated at Anchorage, Alaska this 18th day of April, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot           


Darryl L. Jacquot, 



Designated Chairman



 /s/ Florence Rooney          


Florence Rooney, Member



 /s/ Patricia Vollendorf      


Patricia Vollendorf, Member
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