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EVA M. BURTON,
)


)

                Employee,
)

                  Applicant,
)


)

        v.
)


)    DECISION AND ORDER

ANNETTE ISLAND PACKING COMPANY,
)


)    AWCB CASE No. 9314702

                Employer,
)


)    AWCB Decision No. 96-0161

        and
)


)    Filed with AWCB Juneau

EAGLE PACIFIC INSURANCE CO.,
)        April 24, 1996


)

                Insurer,
)

                  Defendants.
)


)


We met in Juneau on 2 April 1996 to determine if Employee has changed physicians excessively.  Employee was not represented by an attorney at the time of the hearing.  Defendants are represented by Insurer's Claims Examiner Eric Pratt.  At the conclusion of the oral presentations at hearing, we held the record open to receive an updated medical summary from Defendants.  We received the summary with medical records attached on 8 April 1996, and closed the record on that date.


ISSUES

1.  Did Employee make more than one change in her choice of physicians without obtaining Employer's consent?


2.  Is so, should we disregard the permanent partial impairment (PPI) rating prepared by Scott L. Havsy, D.O.?  


3.  Are Defendants responsible for the cost of medical treatment provided by Dr. Havsy?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee is a right-handed, seasonal, cannery worker.  
Employer's cannery is located in Metlakatla.  It is not disputed that Employee sustained an overuse injury to her right shoulder at work on 27 July 1993 from pushing cans onto a cart at the end of the cannery line.  Defendants accepted Employee's claim and paid temporary total disability compensation at the rate of $190.75 per week.


Employee was first seen at the Metlakatla Indian Health Clinic by a nurse practitioner, who referred Employee to physical therapy.  In September 1993 Employee began seeing Louise Clark, M.D, of the Lower Elwha Health Clinic in Port Angeles, Washington.  Employee testified she saw Dr. Clark once a month and attended physical therapy in Port Angeles.  Dr. Clark diagnosed a shoulder strain.


Defendants referred Employee to the Multispecialty Panel in Seattle for an examination.  E. Bruce McCornack, M.D., an orthopedic surgeon, and Margaret L. Moen, M.D., a neurologist, examined Employee on 11 April 1994.  Their diagnosis was "Complaints of right trapezial and posterior arm pain, historically related to repetitious work activities on July 27, 1993."  The panel concluded it was too early to rate Employee's permanent impairment.  (Panel report, 11 April 1994.)


Subsequently, Drs. McCornack and Moen reviewed an MRI they requested which revealed a right C6-7 osteophyte which was irritating the C7 nerve root.  They recommended additional conservative care, and an EMG if Employee did not improve in four to six weeks.  They deferred a prediction of medical stability until the additional conservative treatment had been completed.  (Panel report, 31 May 1994.)


Subsequently, Employee married and moved to Orting, Washington where she began to receive medical treatment from Martin S. Tullus, M.D., whose practice is located in Kent, Washington.  Dr. Tullus saw Employee on 21 December 1994 and diagnosed shoulder and neck strains and preexisting cervical osteoarthritis, aggravated by the July 1993 injury at work.  (Tullus report, 21 December 1995.)  After receipt of EMG and nerve conduction velocity studies, which were normal, he diagnosed "sprain/strain neck and right shoulder.  (Tullus report, 22 February 1995.)  


On 2 February 1995 Employee notified Insurer by letter that she wished to make a change to Dr. Tullus as her treating physician.  At hearing, Employee testified she did so, because it is a three and one-half hour drive
 from Orting to Dr. Clark's office in Port Angeles.   


Drs. McCornack and Moen saw Employee again in March 1995.  They diagnosed: "1) Complaints of pain in the region of the right shoulder, arm and elbow, historically related to repeated work activities on July 27, 1993; and 2) X-ray and MRI changes consistent with pre-existing degenerative problems at the C3-4 and C6-7 levels, most significant at the C6-7 level on the right."  They found Employee was medically stable and did not recommend any further medical treatment.  (Panel report, 21 March 1995.)  In a followup report, the panel concluded Employee has no permanent partial impairment as a result of her 27 July 1993 injury.  (Panel report, 9 June 1995.)


On 29 March 1996 Dr. Tullus reported, in response to a letter from Insurer, his agreement with the conclusion of Drs. McCornack and Moen that Employee has no permanent partial impairment as a result of her July 1993 injury.


In a letter dated 21 March 1996, Employee stated:  "[Dr. Tullus] told me he does not do ratings and would not refer me to another physician."  Employee repeated that assertion at hearing.  She also testified Dr. Tullus does not do ratings under the American Medical Association Guides to the Evaluation of Permanent Impairment, third edition (1988) (AMA Guides).
  Employee testified that upon the recommendation of a friend, she went to Scott L. Havsy, D.O., for a PPI rating.  Dr. Havsy offered to provide treatment, and she agreed.   Employee has seen Dr. Havsy on only two occasions.   On the first occasion, Dr. Havsy saw Employee for a second opinion.  He found MRI evidence of degenerative changes, most significantly at the C6-7 level, evidence of bursitis/tendinitis of the right shoulder, and a possible rotator cuff tear.  He concluded Employee's problems are more closely associated with her shoulder condition than the cervical spine condition.  He recommended an MRI scan of her right shoulder, computerized muscle testing of the right shoulder, cortisone injections, and an arthroscopic evaluation of the shoulder if her symptoms did not improve.  (Havsy report 13 October 1995.)  


Dr. Havsy saw Employee for a PPI rating on 7 February 1996.  He found Employee had a 55.33 percent permanent impairment of the right shoulder.  (Havsy report 7 February 1996.)


Employee testified she wants to change treating physicians to Dr. Havsy because "he is pretty qualified and is closer to . . . where I live than Dr. Tullus who is way out in Kent."  She testified it takes about 45 minutes to drive from her home to Dr. Tullus' office, and Dr. Havsy's office in only about 10 miles from her home.


Defendants assert Employee's change from Dr. Clark to Dr. Tullus was the one change of treating physician she is entitled to make without Employer's consent.  Therefore, Defendants argue, they are neither required to accept Dr. Havsy as Employee's treating physician, nor required to accept his PPI rating.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(a) provides in pertinent part:  "The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer."  This provision was added to the Alaska Workers' Compensation Act by Section 13 of Chapter 79 SLA 1988, effective 1 July 1988.


First, we consider the meaning of "attending physician" in the context of AS 23.30.095(a).  As a medical term of art, "attending physician" means "a physician who attends a hospital at stated times to visit the patients and give directions as to their treatment."  (Emphasis added.)  Dorland's Illustrated Medical Dictionary 1291 (27th ed. 1988).  Applying that definition to the change of physician provision in Sec. 095(a) would limit the statute's application to changes of physician while the employee is hospitalized.  We have never applied such a limited construction to the provision nor has the Workers' Compensation Division.  


On 23 May 1988 the Department of Labor submitted its Enrolled Bill Report on CCS SB 322 which was the bill which contained the changes in secs. 095(a) and (e) prohibiting employees and employers from changing physicians more than one time without the consent of the other party.  The report states the changes to sec. 095(a) and the companion provision would "[l]imit injured worker and employer change in treating physician or independent medical examination to only one without each other's written consent."  (Emphasis added.)


In Workers' Compensation and You, a pamphlet published by the Workers' Compensation Division, employees are advised about obtaining medical care as follows:


5.  Get treatment from one licensed doctor.  Give the doctor your employer's official name and address. . . .  Tell the insurer your doctor's name and address right away.


6.  You may change your treating doctor once.  However, before you change doctors, tell the insurer that you are making a change.  If you change more than once without the insurer's written agreement, you may have to pay the doctor's bills.  If your doctor refers you to a specialist, this is not a change of doctors.

(Workers' compensation pamphlet at 5, emphasis added, emphasis in original omitted.)


On occasion, we have used the terms "attending physician" and "treating physician" interchangeably.  See, e.g., Coffin v. Alaska Airlines, AWCB Decision No. 95-0214 at 3-5 (21 August 1995).


Interpreting the term "attending physician" in Sec. 095 broadly to include a "treating physician" would give meaning to the provisions in the typical workers' compensation setting.  By "treating physician," we mean a physician whom the employee has selected to provide medical care, whether in a hospital or elsewhere.  We find that interpreting "attending physician" to include "treating physician" is consistent with the legislative intent.  


We find that the purpose of the provisions in Secs. 095(a) and (e), limiting the parties' ability to frequently change physicians, is to prohibit both employers and employees from "doctor shopping."  Doctor shopping is the practice of consulting numerous physicians until a physician is found who supports the particular party's position regarding some aspect of the workers' compensation claim.  This is consistent with House Judiciary Committee's sectional analysis of SB 322, dated 6 April 1988 which states the provision's "purpose is to prevent the abuse of frequent physician changes, with its resultant costly overtreatment, by those seeking opinions to support their claims."


In Smythe, we declined to award medical costs to an employee after the employer refused to agree to a second change of treating doctor.  In Sherrill v. Tri-Star Cutting, AWCB Decision No. 95-0118 (1 May 1995) we found that if the limit placed on an employer's ability to change physicians is to have any meaning, there must be some sanction imposed when an employer does so without first obtaining the employee's consent.  In that case we refused to consider two doctors' reports for the purpose of rebutting the presumption of compensability, or for determining the preponderance of the evidence.


In accord with Smythe and Sherrill, we find that if the change of physician provisions are to have any meaning, and are to be enforceable, some sanction must be imposed even if no sanction is prescribed by statute or regulation.  


We agree with Defendants that Employee's change of physician from Dr. Clark to Dr. Tullus was her first change of physician, and that under the authority of Sec. 095(a), Employee was entitled to make that change without Employer's consent.  We find Defendants have not agreed to Employee's proposed change to Dr. Havsy, which is Employee's second change of physician.  Accordingly, we find Defendants are not required to accept Dr. Havsy as Employee's treating physician or to pay for any medical care he provides.


Employee testified she went to Dr. Havsy for a PPI rating because Dr. Tullus told her he would not perform a rating and because he refused to refer her to another physician.  The medical evidence indicates, however, that Dr. Tullus agreed with Drs. McCornack and Moen's determination that Employee has no PPI under the AMA Guides, 3rd edition.  In accord with Smythe and Sherrill, we find Employee is not entitled to rely on Dr. Havsy's PPI rating.  AS 23.30.095(a).  We find that if we were to allow Employee to rely on Dr. Havsy's rating, it could set a precedent which would enable employees to shop for medical opinions that support their claims.


Although we have found Defendants are not required to accept Dr. Havsy as Employee's treating physician, or to pay for any care he provides, Employee is not without options.  If Employee needs and wishes to receive further medical care at Defendants' expense, Employee may return to Dr. Tullus.  Defendants do not dispute that they are responsible for Employee's medically related travel costs, including the cost of travel to Dr. Tullus' office.


ORDER

1.  Defendants are not required to accept Scott L. Havsy, D.O., as Employee's treating physician, or to pay for the cost of any medical care he provides.


2.  Employee is not entitled to rely on Dr. Havsy's permanent partial impairment rating.

 Dated at Juneau, Alaska this 24th day of April, 1997.



ALASKA WORKERS' COMPENSATION BOARD



/s/ L.N. Lair                      


Lawson N. Lair, Designated Chairman



/s/ Nancy J. Ridgley               


Nancy J. Ridgley, Member



/s/ James G. Williams              


James G. Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Eva M. Burton, employee / applicant; v. Annette Island Packing Company, employer; and Eagle Pacific Insurance Co., insurer / defendants; Case No. 9314702; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 24th day of April, 1997.

                             _________________________________


                   Susan N. Oldacres

SNO

�








    �Defendant disputed the driving time, but submitted no additional evidence.


    �See, AS 23.30.190(b), and regulation 8 AAC 45.122(a).  Under the version of our regulation now in effect, PPI ratings must be performed under the third edition (1988) of the AMA Guides, although subsequent editions have been published.


    �A companion provision similarly restricts the ability of employers to change examining physicians without the written consent of the employee.  AS 23.30.095(e), added by Section 15 of Chapter 79 SLA 1988.


    �This advice is repeated at page 11 under "CHOICE OF DOCTORS."  The limitation on the employer's ability to change examining physicians is discussed at p. 12 under "EXAMINATIONS REQUESTED BY THE INSURER"


    �Cited in Smythe v. NANA Oilfield Services, Inc., AWCB Decision No. 94-0325 (22 December 1994).


    �We note that in the unlikely event an employee's second choice of treating physician refuses to rate the employee, or to refer the employee to a "specialist" for a rating, the employee need not be left without a PPI rating.  We have the authority under AS 23.30.110(g) to have an employee examined by a physician which we select, an option we would likely exercise under such circumstances.


    �We note that if Employee had moved across the country, Defendants would remain responsible for medically related travel costs each time she needed to see Dr. Tullus.  We presume that such an expense could affect Insurer's willingness to approve an additional change of physician.





