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JUDY L. DEYONGE,
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)








)
DECISION AND ORDER
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AWCB CASE No. 9506466

NANA/MARRIOTT,




)









)
AWCB Decision No.96-0172




Employer,


)    








)    Filed with AWCB Anchorage



and




)
    May 3, 1996








)

ALASKA NATIONAL INSURANCE CO.,
)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's claim for benefits on April 10, 1996 at Anchorage, Alaska.  Attorney Charles W. Coe represents the employee.  Attorney Theresa Hennemann represents the employer.  We closed the record at the hearing's conclusion.   The claim was heard by a two-member panel, which is a quorum under AS 23.30.005(f).  


ISSUE

Whether the employee's claim for compensation and medical benefits regarding her knee condition is work related.  


EVIDENCE SUMMARY

The employee claims her present knee condition results from work she performed for the employer.  The employee worked for the employer as a housekeeper on the North Slope since 1992. (DeYonge Dep. at 24).  On March 15, 1995, the employee reported problems with her knees to her supervisor, Amos Ford.  The employee's April 12, 1995 report of occupational injury or illness provides:  "Employee states that previous / current non-work related medical condition of knees may prevent return to work."  Mr. Ford noted on the report of injury:  "Employee reported that non-work related knee condition was causing problems, left one week early - reported to Amos Ford 3/15/95.  Left work 3/26/95."  


On March 28, 1995, the employee went to Timothy B. Powers, M.D.  In his March 28, 1995 report, Dr. Powers diagnosed:  "Right knee, patella femoral pain, possibly exists for a degenerative meniscus tear or degenerative arthritis.  Left knee much the same, however more prominent patellar femoral symptoms.  These may be [due] to overuse and prolonged squatting and kneeling as described by the patient."  


Dr. Powers' report also noted:  "Patient states that she's had a long history of knee pain, going back to the late 1970's. . . . Patient states actually she was doing quite well until she started working on the Slope."  Further, Dr. Powers noted:  "[Patient's] Mom and grandmother had rheumatoid arthritis."  


At the employer's request, John D. Frost, M.D., an orthopedic surgeon specializing in knee injuries, examined the employee on June 13, 1995.  In his June 16, 1995 report, Dr. Frost stated: 



[The employee] is complaining of bilateral knee pain and has not been working since late March of this year.  She has developed bilateral knee pain over a period of several years.  She has no specific injury, including no specific injury that I can determine of the stated date of March 15, 1995. . . . 


The patient fees that she could not go back to her full time work without causing a significant increase in her pain.  She spent some time working with weights and a treadmill prior to the increase of these symptoms in an attempt to lose weight and get into better shape.  She feels that this may have also had some relationship to her increased pain.  She recalls having mild knee pains off and on, dating back for may years, but never anything that limited her activities. . . . 



X-rays from march 10 and March 28, 1995, taken at Central Peninsula Hospital, were reviewed and show mild early osteoarthritic changes, especially in the medial compartments without marked narrowing.  There is slight irregularity of the bone of the medial femoral condyle, suggesting the possibility of osteonecrosis but her symptoms picture does not seem to be compatible with osteonecrosis.  



My impression is that she has mild bilateral arthritis, probably osteoarthritis, with some patellofemoral chondrosis.  I believe that this condition has probably been developing slowly for years and it was not specifically caused by her job.  I believe that her job has caused the increase in symptoms, but doubt that it has caused an increase in severity.  I believe that any stressful use of her knees would have increased her symptoms.  Certainly the type of duties which she performed as a housekeeper for NANA-Marriott would have been a substantial factor in increasing her symptoms, but not necessarily in either causing or making her condition progress any more rapidly than it might otherwise have.  I do not find any evidence that she had a specific injury on March 15, 1995 which caused substantial worsening of her condition.  I believe that even if she had had a specific injury or work-related aggravation in March she is currently medically stable as defined by the 1988 Alaska Worker's [sic] Compensation Law.  


. . . . 


As you can tell by the above documentation, although I feel that this is a legitimate permanent physical impairment, I would not necessarily say that the impairment was caused by her work as opposed to being merely pointed out by her work.  


During her January 29, 1996 deposition, the following exchange occurred between the employee and Ms. Hennemann, the employer's attorney: 


Q.
For how long before you saw Dr. McIntosh [in March of 1995] did you have the problems with the knees giving out?  


A.
I would say six months.


Q.
And how about the pain, for how long did you experience that?


A.
I would say about nine months.  


Q.
Never any pain prior to that?


A.
No.


However, on April 15, 1991, the employee presented to Leland Jones, M.D., with complaints of left knee pain.   Dr. Jones' April 15, 1991 report diagnosed a possible meniscal tear.  Further, in his April 16, 1991 report, George H. Ladyman, M.D., read two views of the employee's knee, noting:  "The joint spaces and articular surfaces are well maintained.  The soft-tissues are unremarkable.  I see no acute or significant bony abnormality."  The employee did not explain the inconsistencies in her history of knee complaints. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part:  "In a proceeding for the en​forcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provi​sions of the chapter. . . ."


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  "[I]n claims `based on highly technical medical consider​ations,' med​ical evi​dence is often necessary in order to make that connec​tion."  Id. "Two factors determine whether expert medical evidence is neces​sary in a given case:  the probative value of the avail​able lay evidence and the complexity of medical facts in​volved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). 


Once the employee makes a prima facie case of work-relatedness, the presu​mption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence that (1) he has an injury and (2) an employment event or ex​posure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-re​lated.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently de​fined `sub​stantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclu​sion'."   Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210 (Alaska 1966)).  In Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption:  (1) produce substantial evi​dence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any rea​sonable possibility that the employment was a factor in the disability.


In Childs v. Copper Valley Elect. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated:  "If medical experts have ruled out work-related causes for an employee's injury, then Wolfer and Grainger do not require that these experts also offer alterna​tive explanations." 


The same standards used to determine whether medical evi​dence is neces​sary to establish the preliminary link apply to determining whether medi​cal evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of produc​tion and not the burden of per​suasion, the evidence tending to rebut the presump​tion should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his or her case by a preponderance of the evidence.  Id. at 870.  


"Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 
We have the sole power to determine the credibility of a witness.  Resler v. Universal Services, Inc., 778 P.2d 1146, 1149 (Alaska 1989).

I.
Medical Benefits.  


We find the employee has raised the presumption of compensability.  We base this finding on the employee's testimony and Dr. Powers' indications that the knee condition may be work-related.  


We find Dr. Frost's conclusion in his June 16, 1995 report to be an opinion that the employee's work was not a substantial factor causing the employee's knee condition, to a reasonable degree of medical certainty.  We find the employer has overcome that presumption with the report of Dr. Frost, and the history as related by the employee to Dr. Powers that she has a history of knee pain "going back to the late 1970's."  We also base this finding on the fact that the employee's knee complaints which pre-date her employment with the employer, and her familial history of osteoarthritis.  Because we find the employer has overcome the presumption of compensability with substantial evidence, we must determine whether the employee has proven her case by a preponderance of the evidence.


We find the employee has failed to prove her case by a preponderance of the evidence.  The employee's case is based primarily on her account that her complaints arose contemporaneous with her employment.  We find the employee's recollection regarding the onset of her knee condition to be inconsistent.  Accordingly, we give diminished weight to her testimony regarding the onset of her condition.  We also find the opinion of Dr. Powers indefinite regarding whether the employee's condition is related to arthritis or her work.  Accordingly, we give diminished weight to Dr. Powers' opinion.  AS 23.30.122.    


We rely heavily on the opinion of Dr. Frost.  We find Dr. Frost based his opinion regarding causation on the objective medical record, not the subjective complaints as described by the employee. 


Based on all the evidence, including the reduced weight given to the testimony of the employee and Dr. Powers, we find the employee failed to prove her case by a preponderance of the evidence.  Therefore we deny and dismiss the employee's claim for medical benefits.

II.
Compensation.  


Based on the findings above, we find the employee raised the presumption of compensability for his injury, and the employer has successfully rebutted the presumption.  Based on the findings above, we find the employee has not proved that her disability arose in the course and scope of her work by a preponderance of the evidence.  Accordingly, we deny and dismiss the employee's claim for compensation.  

III.
Attorney Fees and Costs.  


Since we have awarded no compensation, we cannot award statutory minimum attorney fees under AS 23.30.145(a).  Similarly, since the employee's attorney has not successfully prosecuted the employee's claim, we cannot award actual attorney fees and costs under AS 23.30.145(b).  Accordingly, the employee's claim for attorney fees and costs must be denied and dismissed.


ORDER

The employee's claim for compensation, medical benefits and legal fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 3rd day of May, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot               


Darryl L. Jacquot, 



Designated Chairman



 /s/ Harriet Lawlor              


Harriet Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Judy DeYonge, employee / applicant; v. NANA-Marriott, employer; and Alaska National Insurance Co., insurer / defendants; Case No. 9506466; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of May, 1996.

                             _________________________________

                             Brady D. Jackson III, Clerk
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