[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RAY BOCKNESS,




)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9305411

BROWN JUG,




)









)
AWCB Decision No.96-0175




Employer,


)     








)    Filed with AWCB Anchorage



and




)
    May 6, 1996








)

ALASKA NATIONAL INSURANCE CO.,
)








)




Insurer,


)




  Defendants.

)

___________________________________)


We scheduled a hearing on April 23, 1996 in Anchorage, Alaska to hear the employee's request for compensation and benefits.  Attorney William Soule represents the employee.  Attorney Theresa Henneman represents the employer.  The claim was heard by a two-member panel, which constitutes a quorum under AS 23.30.005(f).


On April 17, 1995 the employee filed a petition for a continuance of the April 23, 1996 hearing.  He requested a continuance because he claims his treating physician, Glenn Ferris, M.D., is out of the country and not available to testify at the hearing.  The employee argued Dr. Ferris is a material witness and therefore his testimony is needed for the claimant to properly present his claim.  The employee cannot afford to depose Dr. Ferris at a later date because medical depositions are costly, and the employee does not have the resources needed for such an endeavor.  The employee's attorney stated he only recently became aware of Dr. Ferris's absence from the country, and upon learning of the absence, requested a continuance immediately.  Furthermore, Dr. Ferris is a material witness, and because of that, the employee would like the board to have an opportunity to question him.  


The employer argued we should proceed with the merits of the claim.  It argued the parties can take the deposition of Dr. Ferris at a later date.  The employer stated that the medical evidence is getting stale, and therefore, this case should be heard soon.  


After listening to the parties' arguments, we granted the continuance orally at the hearing and memorialize our actions here.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110(c) provides in part:  "After a hearing has been scheduled, the parties may not stipulate to change the date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board. . . . If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied."  Our regulation implementing this statutory provision is 8 AAC 45.074(a).  It reads in pertinent part:  


   (a) Continuances, postponements, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance . . . without a formal hearing only upon good cause shown by the party requesting  the continuance . . . Good cause exists only when


. . . .


   (5) a material witness is unavailable on the scheduled date and the taking of the witness' deposition is not feasible;


We find Dr. Ferris to be a material witness because Dr. Ferris has been integral in the treatment of the employee.  The employee's medical condition is a fundamental issue in this case.   We also find Dr. Ferris to be unavailable to testify at the hearing.  We determine it is not feasible to take Dr. Ferris's deposition.  Medical depositions are costly, and the employee does not have the financial resources.
  Therefore, we continue the hearing on the employee's claim is continued.  


ORDER

The scheduled hearing set for April 23, 1996 is continued in accordance with this decision.


Dated at Anchorage, Alaska this 6th day of May, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna             


Patricia Huna, 



Designated Chairman



 /s/ Patricia Vollendorf        


Patricia Vollendorf, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Ray Bockness, employee / applicant; v. Brown Jug, employer; and Alaska National Insurance, insurer / defendants; Case No. 9305411; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of May, 1996.

                             _________________________________

                             Brady D. Jackson, III, Clerk
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     � However, we do not rule out the possibility of requiring testimony by deposition in the future.  





