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)
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)




  Petitioners.

)

___________________________________)


We heard this petition to commute the death benefits of a nonresident alien child beneficiary on April 24, 1996 in Anchorage. Attorney Joseph Kalamarides represented the respondent's minor beneficiary. Attorney Michael Barcott represented the petitioning employer and insurer. We closed the record at the conclusion of the hearing.

ISSUE


Shall we permit the petitioning employer and insurer to commute the future death benefits payable to the employee's alien beneficiary to a lump sum of 50 percent of the sum of future benefits under AS 23.30.215(d)?

SUMMARY OF THE EVIDENCE AND ARGUMENT

 
The employee died in an on-the-job accident while working for the employer on March 30, 1994. His sole beneficiary for death benefits under AS 23.30.215 was his minor daughter, Maria Marcos Velasco-Leiva
, born February 2, 1985 in El Salvador. The child continues to reside in El Salvador in the care of her paternal grandmother, who is acting as her natural guardian. The petitioners began paying the child benefits at the rate of $154.00 per week beginning March 31, 1996. These benefits have been paid quarterly in advance, by check made payable to the grandmother. 


The record reflects some difficulty in communication with the child's grandmother. The grandmother's Spanish language affidavit claiming guardianship was signed by her daughter, though the grandmother affixed inked thumb prints. The employee's attorney was unable to get any response from the child's grandmother, despite repeated attempts, until the day before the hearing. The attorney represented that he then received a Spanish language letter, purporting to be from the grandmother but unsigned, asking for payment of the commuted lump sum. 


The employer and insurer filed a petition on April 16, 1996 requesting our authorization to commute the future benefits due to the child to a 50 percent lump sum in accord with the provision of AS 23.30.215(d). On the same day the employee's attorney filed a Motion to Continue Hearing and a Motion to Appoint Guardian.


At the hearing the petitioners argued that the petition was filed in the interest of saving administrative costs, noting the difficulties in communicating with the beneficiary. They indicated that the 50 percent commutation is only slightly less than the value of the future benefits, reduced to present value. They pointed out that this subsection of the statute is a unique provision, with no legislative history. They argued the terms of the subsection involve only the employer and the board, giving no procedural rights or presumptions to the employee's non-citizen beneficiary residing outside the United States. The petitioners argued that the subsection does not require the board to inquire into the best interest of the child. Even if the board should require a guardian to be appointed, they argue they should be permitted to commute the benefits and deposit the lump sum into an interest-bearing trust account pending the appointment. The petitioners indicated that if the board requires the appointment of a guardian without permitting immediate commutation, they may withdraw their petition, depending on the delay and expense involved. 


The employee's attorney argued that the regulation at 8 AAC 45.190 requires the board to find any lump sum payment of death benefits to a minor to be in the child's best interest before permitting the payment; and requires the appointment of a legal guardian for the child for any lump sum payment in excess of $5,000.00. The parties agree that the commuted lump sum would be in the range of $30,000.00. The employee's attorney requests that the decision of the board be delayed until the best interest of the child is determined.


The employee's file contained a photocopied reference from 2 A. Larson, Workmen's Compensation Laws, Section 63.52 (1995), to a 1926 treaty between the United States and El Salvador requiring mutual non-discrimination and equal protection of their citizens' rights. We permitted the parties an additional 20 days to brief this issue, in order to give us guidance on the application of AS 23.30.215(d) to citizens of El Salvador.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

I.
GUARDIANSHIP AND BEST INTEREST OF THE CHILD


AS 23.30.PRIVATE 
215 provides, in part:tc  \l 1 "215 provides, in part\:"


(a) If the injury causes death, the compensation is known as a death benefit and is payable in the following amounts to or for the benefit of the following persons:... 




(2) if there is a widow or widow or a child or children of the deceased, the following percentages of the spendable weekly wages of the deceased:...





(D) 80 percent for an only child when there is 
no widow or widower; 



(b) In computing death benefits, the spendable weekly wage of the deceased shall be computed under AS 23.30.220 and shall be paid in accordance with AS 23.30.155....



(d) Compensation under this chapter to aliens not residents, or about to become nonresidents, of the United States or Canada is the same in amount as provided for residents, except that dependents in a foreign country are limited to widow or widower and child or children.... The board, at its option, or upon the application of the insurance carrier, may commute all future installments of compensation to be paid to an alien dependent who is not a resident of the United States or Canada by paying or causing to be paid to the alien dependent one‑half of the commuted amount of the future installments of compensation as determined by the board.


8 AAC 45.190 provides, in part:  



(a) In death cases where there are minor or mentally incompetent beneficiaries and the amount of compensation to be paid in a lump sum to the beneficiary does not exceed $5,000, the board will, in its discretion, order compensation to be paid in a lump sum on behalf of the beneficiary directly to the natural guardian of the beneficiary if the board finds that payment of compensation to the natural guardian is in the best interest of the beneficiary.



(b) In each case where there is a minor or mentally incompetent beneficiary and the amount to be paid in a lump sum to the beneficiary exceeds or potentially exceeds $5,000, the board will require the appointment of a guardian or conservator to represent the interests of the beneficiary and to receive payments in trust for the beneficiary.


This case appears to be one of first impression concerning the interpretation and application of AS 23.30.215(d). Although there is no legislative history or case law to guide us, the terms of our regulation at 8 AAC 45.190 concerning lump sum payments in death cases apply to "minor . . . beneficiaries." Neither the parties nor the record provides us with compelling or persuasive reasons why this regulation should not apply to non-citizen, non-resident minor beneficiaries. We can find no legal or policy reason to disregard the requirements of the regulation. 


Although the record indicates that the child's grandmother is acting as her natural guardian-in-fact, and there is some evidence that the grandmother wants the benefits commuted into a lump sum, there is no record of her appointment to full legal rights of guardianship over the child. We are concerned about the communication difficulties reflected in the record. We are particularly concerned with the evidence indicating that the child's grandmother may be illiterate or unable to read for other reasons. 


Under 8 AAC 45.190 we conclude that we must find the lump sum commutation in the child's best interest, and that this child must be represented by a legal guardian, before approving the commutation. 

II.
CONTINUANCE OF THE HEARING


8 AAC 45.074(d) provides: "The board will, in its discretion, grant further hearings for good cause." We find a paucity of evidence in the record on how a lump sum commutation of the child's death benefits would affect her interest. Because the child does not yet have an appointed guardian, and because we are not able to determine whether or not the commutation of death benefits to a lump sum would be in the child's best interest, we will grant a further hearing on this matter in the interest of justice. We will continue this proceeding pending the appointment of a legal guardian, preserving the Petition for a hearing on its merits. After Workers' Compensation Officer Douglass Gerkeis notified that a guardian has been appointed, Mr. Gerke will set a hearing in consultation with the parties. 

ORDER

1.
The hearing is continued under 8 AAC 45.074(d) pending appointment of a legal guardian for the minor beneficiary of these death benefits.

2.
The parties are permitted 20 days from the issuance of this decision to brief the question of the applicability of AS 23.30.215(d) to citizens of El Salvador, if they choose to do so.

3.
The hearing on the employer's petition to commute the alien minor's death benefits to a lump sum of 50 percent of  future benefits, will consider whether or not the commutation is in the best interest of the child.

4.
The hearing on the merits of the petition will be set by Worker's Compensation Officer Douglass Gerke in consultation with the parties.


Dated at Anchorage, Alaska this 7th day of May, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters                


William Walters, 



Designated Chairman



 /s/ S.T. Hagedorn                  


S. T. Hagedorn, Member



 /s/ Harriet Lawlor                  


Harriet Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Marcos Leyva Rodas, employee / respondent; v. All Alaskan Seafoods, employer; and Alaska National Insurance Co., insurer / petitioners; Case No.9406028; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 7th day of May, 1996.

                            _________________________________

                            Charles Davis, Clerk
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     �Note that the employee's last name is sometimes spelled "Leiva" in the record. Spanish rarely uses the letter "y", but Hispanic names are sometimes anglicized with that letter. 





