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ALASKA WORKERS' COMPENSATION BOARD
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P.O. Box 25512







Juneau, Alaska 99802-5512

JOSEPH HATTON,




)








)




Employee,


)




  Respondent,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9512227

AMERICAN GUARD & ALERT, INC.,

)









)
AWCB Decision No. 96-0197




Employer,


)








)
Filed with AWCB Anchorage



and




)

May 16, 1996








)

NATIONAL UNION FIRE INS.,

)








)




Insurer,


)




  Petitioner.

)

___________________________________)


The employer's request that we review the Reemployment Benefits Administrator's (RBA) decision finding the employee eligible for reemployment benefits was heard in Anchorage, Alaska on April 23, 1996.  The employee was present and represented himself.  Claims adjuster George Erickson represented the employer.  We closed the record at the hearing's conclusion. 


ISSUE

Whether the Rehabilitation Benefits Administrator (RBA) designee abused her discretion in finding the employee ineligible for benefits.


SUMMARY OF THE EVIDENCE

On June 15, 1995, the employee filed a report of occupational injury claiming he injured his lower back and head during the course and scope of employment.  At that time, he worked as a security officer.  The employee filed a timely request for reemployment benefits.  On December 28, 1995 the RBA designee found him not eligible for reemployment benefits.  She determined he had the capacity to return to work as a telephone operator and as a medical laboratory technician.  The RBA designee determined he had worked in these occupations within the last ten years.   


The employee filed a timely appeal and we heard the case on February 14, 1996. The employee argued he had not held a job or received training long enough to obtain skills as a telephone operator or as a medical laboratory technician,  therefore he was unable to compete in the labor market.  The employer stipulated that we remand the case back to the RBA.  In Hatton v. American Guard & Alert, Inc., AWCB No. 96-0105 (March 13, 1996) we remanded the case to the RBA designee.  Upon remand, the RBA determined the employee eligible for reemployment benefits.  The employer appealed this determination.


At the hearing, the employer offered three documents into evidence.  These documents had not been available at the time the RBA had made her decision.  The first document was a report from Edward Voke, M.D.  That report dated March 27, 1996 stated in part:


He should be involved in light duty work with perameters set by Kathryn Less work evaluation at "Light level of physical demands of labor" on 3-18-96. . . . I agree with Dr. Newman's report of 2-27-96.
  


The second document was a March 29, 1996 letter to Dr. Voke from George Erickson.  Mr. Erickson requested Dr. Voke to read an attached job description for a "guard, security."  The letter then gave the doctor to mark whether he found the employee capable of performing that job.  Dr. Voke marked that the employee was capable of performing the described job and signed the letter.  There was no attached job description to the letter submitted into evidence.


The third document was also a letter from Mr. Erickson, addressed to Michael Newman, M.D. on the top, but with a salutation to Dr. Voke.  In that letter, Mr. Erickson requested the same information as that in the second document.  Someone marked that the employee was capable of performing the described job and signed the letter. The signature was undistinguishable.  


The employer argued these documents prove the employee is capable of performing security work.  The employer argues that because the employee is physically capable of performing the job he was doing at the time of injury, he should not receive vocational rehabilitation benefits.  The employee argues he is not physically capable of performing the job he had at the time of injury. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in part:



Within 30 days after the referral by the ad​mini​strator, the rehabilitation special​ist shall per​form the eligibility evaluation and issue a report of find​ings. . . .  Within 14 days after receipt of the report from the rehabilitation spe​cialist, the administrator shall notify the par​ties of the employe​e's eligibility for reemployment prepara​tion benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. The hearing shall be held within 30 days after it is re​quested.  The board shall uphold the decis​ion of the administrator except for abuse of discretion on the administrator's part. 


AS 23.30.041(e) provides in part:



An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for



(1)  the employee's job at the time of injury; or



(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury . . . .


The issue before us is whether the RBA Designee abused her discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated: "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capri​cious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discre​tion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decis​ions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).


In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  More recently in Yahara v. Const. & Rigging, Inc., 851 P.2d 69 (Alaska 1993), the court held that we properly refused to reweigh the evidence in reviewing an RBA determination.  The court ruled the RBA could choose which physician's opinion to rely upon in making an eligibility deter​mination.  In reaching its opinion the court discussed subsection 41(e)'s requirement that a physician "must compare the physical demands of the employee's job, as the U.S. Department of Labor describes them, with the employee's physical capacities."  Id. at 6.


In this case, however, we are unable to clearly examine the physician's opinion.  The letters Mr. Erickson wrote relied on an attached job description; however, Mr. Erickson did not present us with this attachment.  Moreover, is not clear whether Dr. Newman, the employee's treating physician, actually responded to one of those letters and determined the employee capable of returning to work.


Because the evidence presented at the hearing is confusing, unclear, and incomplete, we are reopening the record to hold an additional hearing.  AS 23.30.135(a); 8 AAC 45.120(m).  At this hearing we will allow each party the opportunity to clarify the evidentiary problems described above. We have scheduled this hearing for June 20, 1996.  Each party will be given a maximum of 20 minutes to make its presentation.  If either party cannot attend or needs additional time, please contact Workers Compensation Officer Douglass Gerke in Anchorage at the Alaska Workers' Compensation Division.


ORDER

The parties shall proceed in accordance with this decision.  A hearing is scheduled for June 20, 1996.  


Dated at Anchorage, Alaska this 16th day of May, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna             


Patricia Huna, 



Designated Chairman



 /s/ Philip E. Ulmer           


Philip E. Ulmer, Member



 /s/ Patricia Vollendorf       


Patricia Vollendorf, Member
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Joseph Hatton, employee / respondent; v. American Guard & Alert, Inc., employer; and National Union Fire Ins., insurer / petitioners; Case No.9512227; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of May, 1996.

                             _________________________________

                             Charles Davis, Clerk
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     � Michael Newman's February 27, 1996 report reads:


	Joe is here in followup to his discograms which are negative at L3-4 discordant at L4-5 and unable L5-S1.


	I think this effectively precludes him as a surgical candidate.  I think the best strategy at this point would be to get the patient rated, and I think he should be referred for that, possibly back to Dr. Voke.  I think he needs vocational rehabilitation and prompt settlement of his disability claim.  





     � It is particularly confusing because Dr. Newman's February 27, 1996 report states he recommends vocational rehabilitation.  





