-[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JANET A. SEVILLE,



)
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)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9526971

WESTOURS MOTOR COACHES,


)


(Self-Insured),



)
AWCB Decision No.96-0201




Employer,


)                     




  Defendant.

)
Filed with AWCB Anhcorage

___________________________________)
    May 16, 1996


Employee's claim that she was injured in the course and scope of her employment was heard at Anchorage, Alaska on May 7, 1996. Employee was present and is represented by attorney Charles Coe.  Attorney Robert Blasco represents Defendant.  The record closed at the end of the hearing on May 7, 1996.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

On December 5, 1995, Employee slipped on the sidewalk on Fourth Avenue in Anchorage, Alaska, fracturing her leg and ankle.  She had finished her work for the day, had clocked out, and fell while walking from her place of employment to a vehicle parked at the curb where a friend was waiting to pick her up.   


The sidewalk where Employee fell is owned by the Municipality of Anchorage.  According to the testimony of Employee she slipped on a patch of ice.  Her friend, Richard Long, testified it was a patch of clear ice, which was approximately below the drip line from the Defendant's building awning that overhangs part of the sidewalk.  According to Employee and Long, she was a few feet from the doorway of her place of employment when she fell.  Defendant presented the testimony of David Shaul, a coworker who came to Employee's aid when she fell, and who testified she was about 15 feet from the doorway of her place of employment when she fell.


   Employer leases office space in a building at the corner of Fourth and "H" Street.  Employer is one of seven tenants in the building; other tenants include the Alaska Club, four attorneys, and a bookkeeping service.  (Hearing Exhibit 2).  


According to the testimony of Carlton F. Cox, regional manager for Employer, the sidewalk where Employee slipped is an area maintained by the landlord, Cook Inlet Region, Inc. (CIRI).  Cox testified that Employer does no maintenance of the sidewalk.  If the sidewalk needs cleaning, Employer calls the landlord to let it know of the needed work.


On cross-examination, Cox testified he was aware of Anchorage Municipal Code 24.80.090(A) which provides "An occupant of land adjacent to a public sidewalk shall be responsible for the removal . . . or treatment of any ice that may accumulate, form or be deposited thereon."  Cox questioned whether Employer was an occupant of land adjacent to a public sidewalk, but generally indicated that Employer fulfills any obligation to clear the sidewalk by contacting CIRI. 


Mary Chouinard, the property manager for CIRI, testified that CIRI contracts with a service to have the snow and ice removed from the sidewalks on Fourth Avenue and "H" Street. She testified tenants contact her when the contractor needs to clean the sidewalk.  There is nothing in the lease prohibiting the tenants from cleaning the sidewalk.


Regarding the exits from the building, Employee testified she has used three exits.  The building is on a corner, and from one central exit she can either go to the Fourth Street side or the "H" street side on the west side of the building.  She  generally exits the building on the west side when she drives herself to work.  Because it is more convenient for picking up a passenger, when Long picks her up she exits on the south side of the building.  She has occasionally used the "back door" to exit the building; it goes to an alley.  Employer has no policy regarding which door employees use to leave the building.


Employee contends she was on Employer's premise at the time of the fall.  Therefore, she should be found to be in the course and scope of her employment at the time of the injury.  Employee argues that there is no practical way to get in and out of the place she works except to use the sidewalk, so the injury is compensable.  Employee contends under the Anchorage Municipal Code Employer is responsible for cleaning the sidewalk, so the slip on the ice is a compensable injury.  Finally, Employee contends the ice on the sidewalk is an exception to the "going and coming" rule, and is compensable under Sokolowski v. Best Western Golden Lion Hotel, 813 P.2d 286, 289 (Alaska 1991).


Defendant contends that Employee was traveling from work when injured, and the injury is not compensable  under the general rule adopted in Sokolowski, 813 P.2d at 289.  Defendant contends Employee has not established any special hazard exception to qualify the incident, which happened off Employer's premises, as compensable.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part:  "In a proceeding for the en​forcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1)
the claim comes within the provi​sions of the chapter . . . ."


 The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Id.   
Second, once the preliminary link is established, "it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.  Koons, 816 P.2d 1381 (quoting Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981)).  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-re​lated.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption:  (1) produce substantial evi​dence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any rea​sonable possibility that the employment was a factor in the disability.


Third, if the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381.  


We must determine if Employee's injury from the slip and fall was a result of her employment.  "`Injury' means accidental injury or death arising out of and in the course of employment. . . ."  AS 23.30.265(17).


"[A]rising out of and in the course of employment" includes employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes activities of a personal nature away from employer-provided facilities.

AS 23.30.265(2).


We apply section 265(2) and the presumption in section 120 to the facts of this case.  Clearly, the first and second phrases  of section 265(2) are inapplicable.  The third phrase regarding "employer-sanctioned activities at employer-provided facilities, but excludes activities of a personal nature away from employer-provided facilities" comes the closest to the situation.  The issues then become whether the travel to work is personal and whether the sidewalk adjacent to the employer's office is an "employer-provided facility."  We find this phrase analogous to the "premise" rule discussed under the "Going to and from work" rule in 1 A. Larson, Workmen's Compensation Law" §15, 4-3 (1995).  


Under the going to and from work rule, "travel between home and work is considered a personal activity, and injuries occurring off the work premises during such travel are generally not compensable under workers' compensation acts."  Sokolowski, at 286. Of course, in Sokolowski the Alaska Supreme Court adopted the "special hazard exception" to the going and coming rule.  Id. at 290.  

 
We find travel from work is generally not compensable.  We consider whether Employee encountered a special hazard along her route.  There are three determinations we must make regarding the special hazard exception:  Was employee "on a usual route to [or from] work at the time of the accident, whether her employment was a cause in fact of the injury, and whether the hazard she undertook was quantatively greater than risks taken by the general public."  Id. at 292.  Of course, Employee is entitled to the benefit of the presumption to each of these questions. Id.  


Defendant admits Employee prevails on the first and second questions.  That leaves the question of whether or not the hazard she undertook was quantatively greater than risks taken by the general public.  The court has previously affirmed our conclusion that an icy street in Anchorage in winter is a common hazard.  Id. at 293.  We find Employee was injured in December 1995, in winter, and that the injury was caused by a common hazard, i.e., an icy street, and not a special hazard.


  The injury occurred on Fourth Avenue; we find this is a busy sidewalk which the general public usually and frequently travels.  We find the general public was exposed to the same hazard to which Employee was exposed; she did not undertake a risk that was quantatively greater than that taken by the general public.  We find the presumption is overcome, and Employee must prove each element of her claim.


We find Employee's injury is not compensable under the "special hazards exception."  Again, we find ice on the street is a hazard to which the general public was exposed.   In addition, we note that even if the icy spot on Fourth Avenue was a "special hazard" Employee had two other exits she could have used; the Fourth Avenue exit was not the only route to and from the office.  We find the claim is not compensable under the "special hazards" exception. 


Although Employee was traveling from work, if the injury occurred on the employer's premises even after she had completed work it may still be compensable  "[F]or an employee having fixed hours and place of work, going to and from work is covered on the employer's premises."  Larson at §15.11, 4-4 to 4-5.  Therefore, we must now consider whether the sidewalk is part of Employer's "premises."


When a line of this kind is drawn, there are always cases very close to each side of the line.  For example, in Simpson v Lee & Cady, [footnote omitted] claimant on his way to work had reached the very doorstep of his employer's building and, in the act of reaching for the door handle, had actually extended his hand across his employer's property line.  At that moment he slipped on the ice of the public sidewalk and fell.  An award was reversed on the ground that the claimant's feet, so to speak, were still subject to the common risks of the street.

Id. at 4-7.


Professor Larson devotes a section to discussing the "perils that beset any jurisdiction which abandons the security of the premises rule."  Id. at §15.12(b).  He then goes on to discuss the "special hazards" exception which extends the employer's premises to "off-premises" points because of specials hazards that become part of the employment hazard.  Id. at  §15.13.  From this and the  discussions in the following sections we find a public sidewalk is generally not a part of the employer's premises, unless it falls within the special hazards exception.  We have already found that the ice on the sidewalk was not a special hazard.  Accordingly, we find the public sidewalk on Fourth Avenue is not a part of Employer's premises.


However, Professor Larson does go on to state: 

    
An example of expansion of the premises concept to coincide with the range of employment-related risk is seen in cases granting compensation for a fall on an icy sidewalk which it is the employer's duty to keep clear of ice, or which the employer has made a practice of keeping clear of ice.

Id. §15.22(b) at 4-79 to 4-80.


Several cases are cited to support this sweeping statement.  However, in each of the cases cited there was another factor, such as use of the sidewalk to display merchandise, the sidewalk led only to the employer's premises, the employer was the sole occupant of a building, or the employer actually did the sidewalk maintenance, which was coupled with the statutory or regulatory duty to keep the ice to justify granting compensation.

  
Although we find Defendant has a responsibility to the keep the sidewalk clear of ice under the Anchorage Municipal Code, we conclude as a matter of law that this responsibility alone is not a sufficient basis to extend Defendant's premises to include the sidewalk.  We find there are no other factors which provide a basis for extending the Defendant's premises to include the sidewalk.  In fact, there are several factors which indicate the sidewalk should not be considered a part of the Defendant's premises, including the the fact that there are six other tenants in the same building with Employer, the sidewalk continues on to other businesses, and Employer has not undertaken maintenance of the sidewalk.  Accordingly, we conclude the public sidewalk was not a part of Employer's premises.  Hence, because Employee was injured while traveling from work on the public sidewalk after leaving work for the day, we conclude her injury was not in the course and scope of employment.  We will deny her claim for benefits.


ORDER

Employee's claim for benefits is denied and dismissed.


Dated at Anchorage, Alaska this 16th day of May, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom              


Rebecca Ostrom, 



Designated Chairman



 /s/ S.T. Hagedorn               


S. T. Hagedorn, Member



 /s/ H.M. Lawlor                 


Harriet Lawlor, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Janet A. Seville, employee / applicant; v. Westours Motor Coaches (Self-Insured), employer / defendant; Case No. 9526971; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of May, 1996.
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