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The employee's claim for benefits was heard on April 25, 1996 at Anchorage, Alaska.  Attorney Eric Dickman represents the employee.  Attorneys Richard Wagg and Lee Glass, M.D., represent the employer and insurer, Alaska National Insurance Co.  Attorney Michael Barcott represents the employer and insurer, Employer's Insurance of Wausau.  At the conclusion of the hearing, the parties requested we view portions of video tape.  We closed the record on May 7, 1996 when we first met after viewing the video tape.  


ISSUE

Whether the employee was injured in the course and scope of his employment with the employer.  


SUMMARY OF THE EVIDENCE

The employee alleges chemical exposures while working for the employer have caused his current disability.  The parties agree the employee is originally from Ethiopia, English is not his first language, and he is presently disabled.  The employee asserts his disability is related to an exposure at work.  The employer
 vehemently denies liability for the employee's disability.  


The employee claims he was exposed to a mixture of chemicals while working on August 31, 1991.  The employee alleges that while he was loading halibut in a van, the van fans activated, emitting strong chemicals.  The employee also asserts that a mixture of chemicals used in the employer's processing plants known as G1 and G2 caused difficulty in his breathing.  (Report of occupational injury).  During his August 22, 1994 video deposition, the employee identified the chemical as ammonia.  


On August 31, 1991, the employee presented to the Iliuliak Family Clinic.  James D. Bird, P.A.C., noted:  


This morning sick - working in freezer and fan blowing in face causes headache and vomiting.  Ethiopian male processor working in Dutch Harbor past 7-8 months primarily in the freezer row.  Complains of severe right side headaches with vomiting.   Noted by cousin to be coughing past several days.  Patient denies projectile type vomiting (more dry heaves six times today).  

Bird conducted a head, neck, and neurologic exam, diagnosing sinusitis, and recommended two days off work.  


At the hearing, the employer provided detailed accounts of the employee's work activity.  These records indicate all the days and locations the employee was assigned to work.  The employee returned to work September 3 and 4, 1990 (September 2, 1990 was a holiday). 


On September 5, 1991 the employee presented to R. Maines, P.A.C., at the  Iliuliak Family Clinic. Maines noted:  "Patient gives a detailed history of dates and lengths of exposures to unknown chemicals in G1 and G2 plants that cause headaches, nausea, vomiting, shortness of breath that indicates an allergic reaction to an unknown allergen, probably chemical."  P.A. Maines recommended that the employee no longer work at G1 or G2.  


Donna L. Rahn, the employee's supervisor, testified at the April 26, 1996 hearing.  Ms. Rahn recalled a good working relationship with the employee.  She testified the employee was known as a hard worker.  She stated the employee received many extra overtime hours.  The employee was never assigned to work in G1 or G2 for processing after September 5, 1991.  The employee worked occasionally doing maintenance at G2.  Ms. Rahn also testified most people did not like working at G1 and G2, and some people go to great length so avoid those assignments.  


The employee's work records indicate he returned to work on September 6, 1991.  From that date until the completion of his contract on November 27, 1991, the employee only took time off on September 14 and 15, and November 20, 21, and 25.  Upon completing his contract the employee flew to his brother's home in Seattle, Washington. 


The employee returned to Dutch Harbor to work for the employer in January, 1992 (In the interim, the employer changed workers' compensation carriers).  His contract began on January 19, 1992. 


On January 27, 1992, the employee returned to Bird with complaints of pain behind his left eye.  Bird diagnosed left sided sinusitis with a submucosal cyst, and recommended the employee not work for one day.  On January 28, 1992 the employee worked less than two hours.  On January 29, 1992, the employee worked just over one hour, and went to Bird, who noted:  "Patient here now complaining that his symptoms are resulting from working around ammonia in G-2 area and that it's now worse with increased vomiting."   Bird noted the employee's sinusitis was resolving, recommended the employee "follow-up with an ENT," and recommended "no work in the interim."  The employee returned to Seattle, and has not worked for the employer since then.  


At the April 26, 1996 hearing, the employer showed a video tape of its plant at Dutch Harbor.  Gregg Bishop, the employer's safety director,
 described portions of the video and Mr. Bishop also explained that the only chemicals used in the processing plant, other than standard cleaning chemicals, are edible items such as sugar and salt used for making "fake crab."  Mr. Bishop testified that the employer's procedures require reporting of any possibility of a scent of ammonia, regardless if it's a strong odor or spill, or a trace scent.  Mr. Bishop explained that the inspection log documents indicate no significant ammonia odors reported in the areas the employee was working during his alleged exposures.  


On February 4, 1992, the employee presented to the emergency department of Ballard Community Hospital in Seattle.  The employee related a history of exposure to chemicals at work.  David Brock, M.D., examined the employee, and diagnosed:  "Left facial pain, possible acute glaucoma with secondary nausea and vomiting.  Sinus congestion, etiology uncertain.  Possibly related to #1."  Dr. Brock also consulted with ENT and ophthalmology specialists.  On February 6, 1992 the employee was seen by James A. Parker, M.D., an ophthalmologist, who found the employee's eyes normal, and that glasses were not necessary.  


On February 7, 1992 John T. Todd, M.D., examined the employee. Dr. Todd ordered a CT scan of the paranasal sinuses, which were normal except for a "tiny amount of fluid in the left maxillary sinus."  The employee returned to Dr. Todd on February 14 and 19, 1992, with complaints of headaches and insomnia.  Dr. Todd referred the employee to Cathleen L. Farris, M.D. 


On February 19, Dr. Farris examined the employee, who related a history of an "explosion" of a "chemical mix" while working for the employer.  Dr. Farris diagnosed a "vascular headache secondary to chemical exposure."  On February 24, 1992, Dr. Farris referred the employee to Michael J. Chamberlin, P.T.  


On February 24, 1992, Mr. Chamberlin noted:  "The patient reports . . . an explosion and gases of ammonia mixed and the patient started getting nausea, headaches, dizziness, restlessness, inability to sleep, lack of concentration, and vomiting."  Mr. Chamberlin noted that any neck movements cause the employee to vomit.  Mr. Chamberlin concluded:  "This patient is very difficult to read, and I am not sure whether he is telling us his full story or whether in fact he is having these complications as stated."  


On April 1, 1992, John Lazzaretti, M.D., and Scott Barnhardt, M.D., examined the employee.  The doctors were uncertain about the cause of the employee's condition, but speculated that the employee may suffer symptoms of crab asthma or rhinitis.  


On April 14, 1992, Kenneth R. Casey, M.D., reviewed the employee's records and conducted a physical examination.  Dr. Casey noted the employee "appears to have had an upper respiratory tract irritation related to unknown chemicals in the workplace."  Dr. Casey opined the employee's present complaints (at the time of examination) were not related to the initial exposure (if any).  


The employee continued treatment with Dr. Farris between one and three times per month until December 2, 1992.  The employee's complaints remained essentially the same.  


At the request of the employer, Jeffrey Powel, Ph.D., examined the employee for a neuropsychological evaluation.  Dr. Powel noted:  "Mr. Ayele was quite emotionally distraught.  He presented numerous dramatic, if not histrionic, and impassioned statements of his mistreatment at the hands of his employers and the lack of concern shown for his welfare."  Dr. Powel recommended:  "Consider psychiatric hospitalization for what appears to be a very significant depression. . . . I will defer to the psychiatric component of the panel examination regarding a causal connection between Mr Ayele's emotional condition and his industrial injury."  Dr. Powel also recommended:  "Because of the patient's emesis and the multiple medications consumed on an as-needed basis, in conjunction of the patient's forgetfulness, some careful evaluation of the medications is warranted."  


On referral from Dr. Farris, the employee was admitted to Stevens Memorial Hospital, under the care of Guido Aversa, M.D.  Dr. Aversa's diagnosed as follows:  


Per Dr. Farris was headache and depression. . . . He had history of approximately one year progressively severe state with severe muscle contraction headache on left side of his skull and progressively evolving suicidal and homicidal ideations as seen as revenge for the wrong doings done by his company in Alaska because of the treatment received before, during and after an industrial accident during which he was involved with the spill of ammonia.


Physically, Dr. Aversa noted the employee's physical symptoms included intractable headache, nausea, vomiting, lightheadedness, decreased concentration, difficulty sleeping, sensitivity to heat, dry air, and most odors.  Dr. Aversa diagnosed:  "Vascular headaches related to an unknown chemical exposure while working in a fish processing plant.  Muscle contraction headaches precipitated by number one.  Severe depression with escalating suicidal ideation."  Dr. Aversa discharged the employee on November 14, 1992.  The employee continues his treatment, approximately once per week, with Dr. Aversa.  


In a January 27, 1993 letter, Dr. Aversa states:  


He is currently gravely disabled, spends much of his time avoiding people including family members, spends much of his time in a darkened room.  He has a continuous headache, he has continuous difficulties with his nose, reporting nose bleed on the left nostril with a pain related to his nose bleed in the back of his head.  He reports continued nausea and essentially general withdrawal.  The patient readily relates his condition with reports of cruelty on the part of his supervisor who apparently forced him to return to his dangerous job condition, in spite of the advice of the company physician.  The patient is from Ethiopia and speaks English with difficulty.  He believes that he was discriminated against, treated cruelly and his life has been ruined by the company.  He is seething with revenge, expressing extreme ideas of wanting to kill "Alaska" before his life is over. . . . The patient remains a potential but not immediate danger to himself and others.  He is totally disabled, conditions remain critical and require intensive treatment and close supervision. 


At the employer's request, a psychiatric evaluation was performed by Peter Londborg M.D.  In his February 5, 1993 report, Dr. Londborg diagnosed:  


Mr. Ayele is clearly severely depressed, with vegetative signs of depression, as well as distorted and probably delusional thinking.  He apparently clearly believes that his brain has been destroyed and that he has been permanently damaged in some fashion.  Treatment over the past year has apparently not led to improvement.  His condition continues to deteriorate.  His prognosis at this time seems to be extremely poor.  


. . . . 


It seems unlikely that the majority of Mr. Ayele's alleged problems resulted directly from something that happened on the barge.  It is possible that discrimination on the barge and/or some kind of toxic exposure was a triggering event in some fashion for his severe depression.  


. . . .


Mr. Ayele's depression has clearly taken on a life of its own.  It is my opinion that the majority of his symptoms are probably primarily related to depression.


. . . . 


It is my opinion that work may in some fashion have been a triggering event for underlying emotional problems.  In this sense, [Mr. Ayele's present subjective complaints] may be work related.  However, the majority of his problems, in my opinion, are secondary to depression and not, on a more probable than not basis, directly related to toxic exposure.  I do feel that there are probably cultural factors which have exacerbated Mr. Ayele's condition.  I do believe that he came to feel that he was damaged in some severe and permanent fashion and perhaps, in part because of the language barrier or perhaps because of the severity of his depression, he is unable to see that the depression from which he suffers is a reversible phenomenon.  The degree of rage that he expresses is unusual in a person who is severely depressed.  


On referral from Dr. Aversa, the employee saw Paul McBride, M.D., on September 14, 1993.  (McBride dep. at 7).  In an October 6, 1993 report, Dr. McBride noted:  


Basically in summary there was supposedly an alleged ammonia exposure in a fish processing plant.  Mr Ayelee [sic] was exposed, developed subsequent sinusitis and since that time he has been on therapy on and off for this or subsequent complications of his disease since the end of August 1991.  Most pertinent to the case is the notes from Dr. John Todd from Stevens Memorial Hospital and three CT scans starting in 2/92 which showed fluid in the left maxillary sinuses.  Otherwise a fairly unremarkable sinusitis in the sequential CT scans from 1993.  After discussion with Mr. Luhrs, [the employee's attorney at that time] I clearly feel that Mr Ayelee has a significant upper respiratory mucous membranes and perhaps pre-disposed him to sinusitis.  I also informed him that this is a very common community acquired illness and it will be difficult to prove cause and effect.  However, significant aggravation of a previous condition or pre-disposition to a secondary complication would be easy to postulate from a significant toxin exposure such as ammonia.  


During his July 28, 1994 deposition, Dr. McBride testified at 27: 


Q.
Do you understand, from your review of Dr. Lazzaretti's evaluation, that both the brother and Mr. Ayele categorically denied any knowledge of an incident in which there was exposure to ammonia -- or exposure to ammonia and that the were perplexed at any doctor would be talking about ammonia exposure?


A.
I thought it was somewhat controversial since, at the beginning of the history of present illness, he described an ammonia exposure or a bad smell and then at the end there's kind of a reversal of that position.


Q.
Um-hum.  Doctor, let me ask you this.  How confident are you that the history you obtained from Mr. Ayele, through his brother, of an ammonia exposure is an accurate history?


A.
I have no way to answer that question.  I just took the history as it was given to me.  


Q.
And it was not something you independently verified?


A.
I had the records from Dutch Harbor that supposedly implicated an ammonia exposure.  And I think those records are the only source that I have, other than the patient's history alone.  


Q.
At the end of your examination on September 14, 1993 you had an assessment of Mr. Ayele's condition, did you not?  


. . . . 


A.
Assessment, based on his history and tests provided, was a chronic infectious sinusitis dating back two years, which is  a subjective diagnosis.  


Q.
Okay.  What do you mean by it is a subjective diagnosis?  


A.
Well, it's a point in time where it's a retrospective diagnosis and alls you can do is postulate the onset of the disease based on the history.


Q.
As of September 14, 1993, were you confident that at that time Mr. Ayele had a sinusitis?  


A.
Again, physical exam is not always positive for this disease.  But he had asymmetry in his airways and a significant wound more draining on one side, which would be suggestive, but it's not diagnostic.  

(McBride dep. at 27-28).  


Q.
Is your diagnosis of sinusitis in Mr Ayele's case in September and November of 1993 -- is that diagnosis of his condition on that you hold to a reasonable medical probability?


A.
I think, from his CT and his exam, I would say as of 1993 he did have sinusitis.  


Q.
Are you able to state to a reasonable degree of medical probability what the cause of that sinusitis is?


A.
No. 

(Id. at 35-36).  


Q.
[Cross examination by Mr. Luhrs]  You said that it was -- determining the original date was -- I think you used the term speculative.  By that do you mean that you could not say, to a reasonable medical certainty or probability, when the sinusitis originated?


A.
Well, from my standpoint, I couldn't say at all when the sinusitis originated, other than by historical accounts. 


Q. 
Um-hum.  


A.
And if you have x-ray verification from the initial exposure, then you can anecdotally put it back to that date.  But I can only speculate based on history.  The only data I could be confident of is what I was presented with in his original visit. 

(Id. at 40-41).  


In a report dated November 5, 1993, Dr. McBride noted:  "[H]is brother notes initially there was some improvement but now he has slipped back to where he was previously.  He has really had no objective improvement from their standpoint since four weeks ago, when we evaluated this the first time."  Dr. McBride then changed the employee's medication noting the new prescription is "the most aggressive form of antibiotic coverage I can provide for him."  


In a letter dated February 28, 1994 to the employee's counsel, Dr. Aversa noted:  "The most aggressive treatment has brought about only partial improvement in this case.  Living in constant, severe pain can interfere with even the most adjusted human being."   In a letter dated April 25, 1994 to the employee's counsel, Dr. Aversa noted: "His concern over suicide and homicide has increased and can only get worse.  As I indicated before, Melaku is not currently psychotic:  His disability is severe but the psychosis is controlled by the medication and the ongoing treatment, until now at least."  


On October 25, 1994, Dr. Aversa wrote to the employer's counsel noting:  "This patient's condition has deteriorated since the last deposition and the danger to his personal safety has increased."  


In a letter to Workers' Compensation Officer Paul Grossi dated December 14, 1994, Dr. Aversa noted:  "His treatment for sinusitis was suspended in February because of investigations including his psychological conditions.  Mr. Ayele became psychotic and depressed because of continuing pain and severe sinusitis.  When the sinusitis was again reestablished as a diagnostic necessity, treatment was discontinued because the insurance discontinued medical coverage."  Dr. Aversa urged a quick resolution of the dispute so "he can again access treatment for sinusitis treatment which will be long term, expensive and might involve surgery."  


On December 21, 1994, Dr. Aversa again wrote to Workers' Compensation Officer Grossi advising against requiring the employee to be seen by an employer's independent medical examiner.  Dr. Aversa noted:  "The reason I am advising against Melaku's examination, is that Melaku has become increasingly suicidal, and I fear for his life. . . . He also has homicidal wishes against his former employers in Alaska and the insurance company which has denied him his medication."   


During a videotaped deposition of Dr. Aversa, the following exchange occurred between him and the employer's counsel:  


Q.
Is his psychiatric condition the result of his sinusitis or is it the result of the racially discriminatory treatment, or something else?  


A.
I believe that the primary reason is the sinusitis and the constant pain, and the reason why I say that is because at the time when he was taking antibiotics, his psychiatric condition improved considerably.  


Q.
To what extent is the racially discriminatory treatment that he allegedly received contributing to his psychotic or his psychiatric condition?  


A.
I'm not sure.  I believe that if his sinusitis were taken care of, his psychotic condition would markedly improve.  I don't know how much residual there would be as far as the racial part, but, you know, there is no way I can tell.  


Q.
So in tying his condition back to his employment, am I correct that the most critical component is tying his sinusitis to the employment?


A.
I would say yes.  


Q.
Who does that?  You have stated he has an industrially related psychiatric condition.  Who connects his sinusitis with his employment?  


A.
That's a good question.  I believe I have, and I believe Dr. McBride has confirmed my opinion.  


Q.
I'll tell you Dr. McBride under oath has not confirmed your opinion.  So other than you, who has?


A.
All I can do is look at Dr. McBride's report that I have in my files.  


Q.
And you are not an expert in sinusitis.  


A.
That's correct.  

(Aversa Dep. at 113-114).  


Q.
You're not comfortable discussing sinusitis?


A.
No.


Q.
Are you comfortable discussing the cause of any sinusitis in Mr Ayele's case?


A.
Not Really.  

(Id. at 111).


Q.
So Mr. Ayele tells you something, and then you repeat it back as a medical fact?


A.
After having talked to Mr. Ayele for a number of years, I have listened to his telling the story in different instances, and I have concluded that what he is telling is probably true, yes.  


Q.
I see.  Did he tell a story about an exploding freezer van?


A.
I believe so, but that was not concerning him.  It was somebody else.  


Q.
Oh, okay.  So the exploding freezer van concerned some other workers who allegedly were injured?  


A.
I think so.  I think there were some -- he said there were some workers that were injured, and maybe somebody died, too.  I'm not sure. . . . 


Q.
So the exploding freezer van doesn't concern him?


A.
Huh-uh.  

(Id. at 109).


Q.
When did you last examine Mr. Ayele's sinuses?


A.
I never examined his sinuses.  


Q.
Oh. So your diagnosis that he is currently suffering from sinusitis leading to a severe psychiatric condition is with the benefit of what current medical reports concerning his sinuses?


A.
I have talked to Mr. Ayele a number of hours.  I have collected in fairly [sic] detail at times a list of his symptoms.  I have looked at him, and I put my hands on his head trying to follow the pattern of his pain.  I have had a consultation with a nurse practitioner about his condition.  I have referred him to Dr. McBride.  And in cooperation with Dr. McBride, I have treated him for sinusitis.  


Q.
I must have missed my answer.  What are the current medical reports you are relying upon that he currently suffers from sinusitis?


A.
I don't have any current medical reports because he can't afford to see Dr. McBride.  


Q.
You've seen the independent medical evaluator who was an ear, nose, and throat specialist report, [have] you not?  


A.
Yes.


Q. 
And he concludes what concerning sinusitis?


A.
They believe that he does not have sinusitis.


Q.
So you disagree with that doctor?


A.
Certainly.


Q.
I see.  Okay.  But you've never examined his sinuses?


A.
Can you clarify the question because I'm not sure what -- examining sinuses, what are you talking about.  Looking inside the nose or --


Q.
Let's start with that.  Have you looked inside his nose?


A.
No.

(Id. at 131 -133).  


At the employer's request, the employee was examined by a panel of experts on July 17, 1995.  In an October 23, 1995 letter, Brent T. Burton, M.D.,
 summarized the panel's credentials:  



Specifically, [Dejene] Abebe [M.D.,] focused on the psychiatric aspects of this case.  Dr. Abebe presents, not only the skills and expertise of an academic psychiatrist,
 but also, because of his Ethiopian heritage, tremendous insight into the subtle cultural and language issues involved in this case, a skill that no other physician has yet been able to offer.  [F. Blair] Simmons, [M.D.,] an academic otolaryngologist,
 provided a focused physical examination and review of the medical records and radiographic evidence in relationship to Mr. Ayele's complaints of sinus disease and headaches.  My participation in this examination was to provide an overview from the perspective of occupational medicine and toxicology and integrate the findings of Dr. Abebe and Dr. Simmons into a cohesive.  


In pertinent part, Dr. Simmons' September 4, 1995 report provides:  



There are a number of problems with this case:  1.  The facts told to me by Mr. Ayele on 7/17/95 do not agree with his medical records beginning on 8/31/91 -- the initial sick visits at Unalaska.  Some of these inconsistencies are possibly caused by the four year gap, but in reading through the whole of these records it seems clear that the circumstances of the initiating event gradually became magnified by time and distance from Unalaska.  



2.  Mr. Ayele never did have a clinical sinus infection (sinusitis) or any evidence of injury to his nose or sinuses.  I suspect these diagnoses came about through otherwise harmless errors in his Unalaska evaluations.  I further doubt, but cannot as easily prove, that no intranasal ammonia burn or other allergies or irritants alleged by Mr. Ayele were involved in the development of his symptoms.  



3.  As nearly as I can read Mr. Ayele's records from Unalaska did not accompany him during his initial and subsequent medical evaluations in Washington State.  Thus each clinician's evaluations were based mainly, if not totally, on a history which gradually took on a life of its own.  (eg., The first mention of a nose bleed was in the Ballard Community Hospital records of 2/5/92).  Even here, the otolaryngologist who examined him that same day -- Dr. D. Brook -- did not mention nasal bleeding in the complex of symptoms Mr. Ayele did mention.  At another time it was recorded that two men had died in the same accident that involved Mr. Ayele.  (He later recalled that those deaths were at another fish plant.)



Diagnostic impressions:  (1) Normal examination and negative history for sinus infections or work related toxic exposures at or around the time of his employment by UniSea Corp.



(2) Chronic muscle tension headache.



(3) Unusual "nervous stomach," related to diagnosis #4.  



(4) Mental aberrations, severe, probably psychotic and involving elements of paranoia.  I defer to Dr. Abebe for a more exact definition. 


Dr. Simmons concluded: 



As of January, 1992, it seems probable that his mental illness had begun to manifest itself in his complaints leading to an erroneous diagnoses of sinus infections or allergic reactions.  If real, either of these conditions might have been a treatable transient (definitely not permanent) disability, not a handicap.  However, neither did actually exist.  I cannot see that his employer failed any obligation.  


In his October 2, 1995 report, Dr. Abebe opined:  



In my professional opinion, his conditions are not the outcome of the employment situations.  Mr. Ayele's emotional conditions are biological in nature and hence could have happened anywhere and at anytime in his life span. I think that the acculturation difficulties probably play a great role in bringing about his emotional difficulties.  Also, his claims of being racially discriminated, appear more of a projection than a reality.  Other Ethiopians who were working at the same site denied the existence of this situation.  



I recommend psychopharmacologic interventions and intensive psychotherapy to deal with his emotional difficulties.  



The workers who Mr. Ayele has been threatening should be generally warned about his homicidal thoughts.


In his October 23, 1995 report, Dr. Burton opined:  



Mr. Ayele presents a variable history regarding an alleged exposure to ammonia resulting in several significantly different versions of his history reported to different medical examiners.  At the time of this examination, Mr. Ayele reported that there was an ammonia release in a freezer van which resulted in immediate and severe symptoms with near unconsciousness followed by immediate transport to the clinic.  However, the initial clinic record does not record a history of such an exposure but only that the freezer fan was blowing his face which led Mr. Ayele to believe that his symptoms were related to factors in the workplace.  At other times, Mr. Ayele has reported an insidious onset of symptoms but, in contrast, apparently told Dr. Farris that there was a major chemical catastrophe resulting in several deaths at his work site.  The variability in the reported history makes it difficult to determine precisely what happened, if indeed, there was an inciting event.  Nonetheless, Mr. Ayele's variable history, dramatic presentation and his continually worsening symptoms over time is consistent with a significant psychiatric disorder but provides no evidence of an actual occupational exposure or an illness consistent with  such an exposure.  



It is exceedingly unlikely that an ammonia release occurred on the date or time reported by Mr. Ayele.  Unless UniSea, Inc. is making an overt attempt to conceal a major ammonia leak and was successful in obtaining the cooperation of three other exposed workers, the lack of documentation by the company that such an ammonia leak occurred would seem to make such a possibility remote.  Also, the symptoms reported by Mr. Ayele are not consistent with an exposure to ammonia.  If indeed, he experienced an exposure to ammonia, acute upper airway irritant symptoms would be profound and include burning and tearing of the eyes, nasal irritation, and burning of the throat.  If the exposure was massive, pulmonary irritation with cough, chest pain and shortness of breath would also be present.  However, even following a significant exposure, these symptoms would be transient unless so overwhelming that Mr. Ayele experienced acute pulmonary edema and required ventilatory support.  However, we know from the records that an exposure of this magnitude absolutely could not have occurred in view of his lack of pulmonary symptoms at the time of his initial and subsequent evaluations.  The clinical course of Mr Ayele's complaints is totally inconsistent with an acute exposure to ammonia (or any other irritant substance) since such symptoms and illness would be transient (and would result in chronic pulmonary symptoms and findings not isolate upper airway symptoms and headaches).  An exposure to ammonia (or any other substance identified at the Unisea, Inc. processing plant) is incapable of causing depression or any related psychiatric disorders.  (emphasis in original).  


Dr. Burton diagnosed the following:  



1.  There is no evidence of an occupational exposure to ammonia or any other toxic substance nor is there any evidence of an occupational disease in this case.  



2.  Psychotic depression associated with multiple somatic complaints.  Dr. Abebe will discuss Mr. Ayele's psychiatric diagnoses in greater detail. 



3.  Chronic recurrent tension headaches. 



4.  Probably psychogenic vomiting.  

Dr. Burton noted:  "None of the listed diagnoses are related to any occupational exposures or conditions.  


In addition to their examination of the employee, the panel also toured the employer's facility in Dutch Harbor on September 19 and 20, 1995.  The physicians noted nothing remarkable in their reports.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part:  "In a proceeding for the en​forcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provi​sions of the chapter. . . ."


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  "[I]n claims `based on highly technical medical consider​ations,' med​ical evi​dence is often necessary in order to make that connec​tion."  Id. "Two factors determine whether expert medical evidence is neces​sary in a given case:  the probative value of the avail​able lay evidence and the complexity of medical facts in​volved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). 


Once the employee makes a prima facie case of work-relatedness, the presu​mption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence that (1) he has an injury and (2) an employment event or ex​posure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-re​lated.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently de​fined `sub​stantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclu​sion'."   Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210 (Alaska 1966)).  In Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption:  (1) produce substantial evi​dence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any rea​sonable possibility that the employment was a factor in the disability.


In Childs v. Copper Valley Elect. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated:  "If medical experts have ruled out work-related causes for an employee's injury, then Wolfer and Grainger do not require that these experts also offer alterna​tive explanations." 


The same standards used to determine whether medical evi​dence is neces​sary to establish the preliminary link apply to determining whether medi​cal evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of produc​tion and not the burden of per​suasion, the evidence tending to rebut the presump​tion should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his or her case by a preponderance of the evidence.  Id. at 870.  


"Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 
We have the sole power to determine the credibility of a witness.  Resler v. Universal Services, Inc., 778 P.2d 1146, 1149 (Alaska 1989).

I.
Medical Benefits.  


We find the employee has raised the presumption of compensability.  We base this finding on Dr. Aversa's opinions that the employee's current conditions are work-related.  


We find Drs. Abebe, Burton, and Simmons' opinions are substantial evidence to rebut the presumption that the employee's condition is work-related.  We base this finding on their opinions that the employee's condition medically can not be work related.  Because we find the employer has overcome the presumption of compensability with substantial evidence, we must determine whether the employee has proven his case by a preponderance of the evidence.


We conclude the employee has failed to prove his case by a preponderance of the evidence.  The employee's case is based primarily on his history of events.  We find the employee's history of the "exposure" to be inconsistent; accordingly, we reduce the weight of his testimony.  AS 23.30.122.  We give little, if any, weight to the opinion of Dr. Aversa.  We find Dr. Aversa based his connection between the employee's condition and his work, exclusively on the opinion of the employee, who was suffering from delusional, if not psychotic thought processes.  Further, we find Dr. Aversa's diagnosis of sinusitis is subjective, specifically, Dr. Aversa never physically examined the employee's sinus condition.  Having viewed Dr. Aversa's video deposition, we find he actually possessed little credible knowledge of the employee's conditions.  


 We give significant weight to the opinion of the EME Panel.  We find Drs. Abebe, Burton, and Simmons based their opinions regarding causation on their comprehensive examination, objective findings, and the medical record, not the subjective complaints as described by the employee.  We find the doctors opinions very thorough.  


Based on all the evidence, including the reduced weight given to the testimony of Dr. Aversa, we find the employee failed to prove by a preponderance of the evidence that his medical condition is related to his work for the employer.  Therefore we deny and dismiss the employee's claim for medical benefits.

II.
Compensation.  


Based on the findings in section I, we find the employee raised the presumption of compensability for his injury, and the employer has successfully rebutted the presumption.  Based on the discussion and findings in section I, we find the employee has not proved that his disability arose out of and in the course and scope of his work by a preponderance of the evidence.  Accordingly, we deny and dismiss the employee's claim for disability benefits.   

III.
Attorney Fees and Costs.  


Since we have awarded no compensation, we cannot award attorney fees under AS 23.30.145.    Accordingly, the employee's claim for attorney fees and costs must be denied and dismissed.


ORDER

The employee's claim for compensation, medical benefits and legal fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 23rd dy of May, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot             


Darryl L. Jacquot, 



Designated Chairman



 /s/ Philip E. Ulmer            


Philip E. Ulmer, Member



 /s/ Patricia Vollendorf        




Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Melaku A. Ayele, employee / applicant; v. Unisea, Inc., employer; and Alaska National Insurance, Co.; and Employer's Insurance of Wausau, insurers / defendants; Case Nos. 9121806 & 9201806; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of May, 1996.

                             _________________________________

                             Brady D. Jackson III, Clerk
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     �Alaska National and Employer's Insurance of Wausau presented a joint defense.  Hereinafter, "the employer" refers to both carriers.  


     �Mr. Bishop was not employed at the employer's plant at the time of the alleged exposures.  


     �Dr. Burton serves as the Medical Director, Occupational Health Services, and Associate Director, Occupational; & Environmental Toxicology at Oregon Health Sciences University.  


     �Dr. Abebe sits as an instructor in psychiatry at Harvard Medical School, Department of Psychiatry.  


     �Dr. Simmons is a professor of otolaryngology at Stanford University Medical Center.  





