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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

WAYNE TAURMAN,




)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9223790

SHEYMA CONSTRUCTORS,


)









)
AWCB Decision No. 96-0210




Employer,


)








)
Filed with AWCB Anchorage



and




)
    May 24, 1996








)

ALASKA NATIONAL INS. CO,


)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's claim for compensation on April 24, 1996 in Anchorage, Alaska.  The employee was present and represented by attorney Chancy Croft.  Attorney Richard Wagg represents the employer.  The record closed at the conclusion of the hearing.


ISSUES

1.
Whether to rely on the reports of Drs. Steven Kilkenny and Shawn Hadley.  


2. 
The appropriate permanent partial impairment (PPI) rating for the employee.


3. 
Whether the employee should receive reemployment benefits.


4.
Whether to award a 25% penalty to the employee.


5. The amount, if any, of attorney fees and legal costs to be awarded to the employee.


SUMMARY OF THE EVIDENCE

On October 27, 1992, the employee tore the lining of his lower stomach wall during the course and scope of employment.  The employee sought treatment with Floyd Henry, M.D.  In November of 1992, Dr. Henry performed a surgical repair on the employee's hernia.   The employer paid temporary total disability and medical benefits to the employee.  On May 12, 1993 the employee returned to work.  He continued to work until September of 1994.


On June 5, 1995, Deanna Olson, M.D., performed an examination on the employee, at the request of the employer.  She rated the employee at 30% PPI. She notified the employer of this rating on July 10, 1995. (See, Olson June 5, 1995 report; July 10, 1995 letter; and August 11, 1995 letter).  She stated: 


[T]his patient does not really discreetly fit into the classification chart but by combining a few of them, the chart on page 188, he would fit under Class 3 because of his limitation in normal activity, although he does not have a palpable defect.
  Although, as I said before, I don't see what difference that makes.  Again, on page 104, Table 3, he does have pain which interferes with his activity, but again, does not have decreased sensation.


Both of these would place him at about a 30% impairment of the whole person, so based on my exam and the extent of his limitation, I would say that he deserves a 30% impairment rating.  

(Olson August 11, 1995 letter).  According to this report, Dr. Olson determined the employee had a PPI using two areas of the American Medical Association Guides to the Evaluation of Permanent Impairment, (3rd ed., 1988 unrevised)(Guides).  The "Nervous System" rating is described on pages 95-106.  Table 3 on page 104  and table 7 on page 106 are particularly important to this case.  The "Digestive System" rating is described on pages 177-188.  Table 6 on page 188 is particularly important to this case.


On July 11, 1995, the employer commenced PPI payments at a weekly rate of $533.72, effective May 1, 1995. The first payment was in the amount of $5,400.00.  On August 23, 1995, Reemployment Benefits Administrator Douglas Saltzman found the employee eligible for a plan.  On August 30, 1995, the employee sent a signed statement to Saltzman stating he did not want to receive reemployment benefits.   The employer continued making bi-weekly payments of PPI.  On October 20, 1995, the employee filed an Application for Adjustment of Claim seeking the full 30% PPI benefits.


At the request of the employer, Shawn Hadley, M.D., performed a review of the employee's medical records in October of 1995.  In an October 23, 1995 letter, Dr. Hadley stated:


Based on review of the medical records, it appears that his inguinal hernia was successfully repaired and that he has no reducible deficit; thus, it does not appear appropriate to rate him from Table 6, page 188, of the AMA Guides.  Several examiners have felt that he had a nerve entrapment, which would fall under the category of the ilioninguinal nerve.  From Table 7, page 106, there is a maximum of a 5% impairment based on sensory deficit, pain, or discomfort.  From Table 10, this would fall under the category of "decreased sensation, with or without pain, which may prevent activity," at an 80% impairment, times the 5%, or a 4% impairment of the whole person; thus, the whole-person PPI calculated in this case is 4%.  (emphasis in the original)


On November 3, 1995 the employer controverted any PPI greater then 4% and discontinued payment of compensation to the employee.  On January 10, 1996 the employee made a second request for a reemployment benefits eligibility evaluation.


On February 28, 1996, Steven Kilkenny, M.D., performed a medical evaluation at the request of the employer.  Dr. Kilkenny opined the employee had no permanent physical restrictions. 


On April 8, 1996 Dr. Henry wrote:


After review of, The Guides to Evaluation of Permanent Impairment, Mr. Taurman falls under "The Nervous System", [sic] page 104  Table 3.  93-decreased [sic] sensation with or without pain, which interferes with activity 30-60%.  


Under the Digestive System, page 187 paragraph 10.9 Table 6 Class 3 20-30% impairment of the whole person. 


It is my opinion he is 30% disabled under this guide


Dr. Henry testified at the April 24, 1996 hearing.  He admitted he had never calculated a rating under the Guides. He identified the employee's suffering as nerve entrapment syndrome.  This syndrome occurs after some surgeries when scar tissue forms around the nerve, causing pain.  Dr. Henry testified any operation to correct the problem would be too risky.  Dr. Henry restricted the employee from returning to the work he was doing at the time of injury.  He opines the employee does not have a palpable defect.  


Upon cross-examination, Dr. Henry gave his opinion on the employee's rating for the "Nervous System."  Dr. Henry opines the employee has an ilionginal nerve impairment.  Dr. Henry recognized table 7 on page 106 of the Guides gives a 5% maximum impairment for a ilionginal nerve impairment.  Table 3 provides a grading scheme to determine whether the employee should receive that maximum impairment.  Dr. Henry stated the employee has decreased sensation with or without pain, which interferes with activity.  Table 3 states a person with such a degree of decreased sensation or pain would receive 30-60% of the maximum impairment.  Sixty percent of 5 (the maximum impairment) would result in a 3% impairment under the "Nervous System."


When rating the "Digestive System," Dr. Henry opines table 6, on page 188 in the Guides, does not require the employee to suffer from a palpable defect to suffer an impairment rating.  He explains his reading of the "and - or" sequence of the class structure in table 6.
  In that table, class 2 requires the patient to have a palpable defect and a slight protrusion, or frequent discomfort.  Dr. Henry believes the patient would have to either suffer from frequent discomfort or a palpable defect and a slight protrusion.  Since the employee is suffering from frequent discomfort, Dr. Henry believes he fits into class 2.  


In her deposition, Dr. Hadley testified that a patient needs a palpable defect to be classified in class 1 or 2.  She reads class 1 to require the patient to suffer from a palpable defect and either a slight protrusion or occasional discomfort.  Since the employee does not have a palpable defect, the employee does not have an impairment pursuant to that table.  (Hadley dep. at 9).  Hadley admitted her evaluation was a records review only, and she had never examined the employee.  


The employee also testified at the hearing.  He quit work in September of 1994 because he could not perform his work duties without severe pain.  He began on-the-job-training, as a job estimator, at his son's construction company.  He does not get paid for his work, but his son "helps him out" financially.  He testified he waived rehabilitation benefits in reliance on receiving benefits based on his 30% PPI rating.  As he never received a controversion notice from the employer, he expected payment if he waived rehabilitation benefits.  He stated he would never have waived such benefits if he had known he was not going to get the lump-sum payment.  


Linda Rudolph, the employer's claims examiner, stated she did not pay the employee for the 30% PPI rating because she found Dr. Olson's report contradictory because she gave him a rating for a palpable defect when the employee did not have a palpable defect.  She stated she never indicated to the employee she would pay him for a 30% PPI.  


The employee requests payment based on for the 30% PPI rating.  In the alternative, he requests reemployment benefits because his waiver was made in reliance on payment for the 30% PPI.  In addition, he requests a 25% penalty based on the employer's improper controversion.  


The employee also argues Dr. Hadley's report and opinions should be excluded from evidence because she never examined the employee.  According to the employee, such an examination is required under the Guides.   In addition, the employee argues Dr. Kilkenny's report should be excluded from evidence.  The employee argues Dr. Kilkenny was the employer's second change in physician.  According to the employee, such practice is prohibited under the regulations and Guides.  The employee also requests attorney fees and costs.


The employer argues the employee's PPI should be based on the 4% rating.  Because the employer has paid more then that amount, the employer argues it actually made an overpayment.  Due to this overpayment, the employee is not entitled to any penalty payment. Furthermore, the employer argues because the employee willingly waived rehabilitation benefits, he should not regain that opportunity which he knowingly waived.  The employer also argues the opinions of Dr. Hadley and Dr. Kilkenny should be admitted into evidence.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Whether to Rely on the Reports of Drs. Kilkenny and Hadley.


AS 23.30.095(e) reads in pertinent part:


The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer.  The employer may not made more than one change in the employer's choice of a physician or surgeon without the written consent of the employee. 

a. Dr. Kilkenny.


On May 23, 1988, the Department of Labor submitted its Enrolled Bill Report on CCS SB 322 in which it analyzed the effects of the bill.  The report states the changes to AS 23.30.095(a) and (e) would "[l]imit injured worker and employer change in treating physician or independent medical evaluator to only one without each other's written consent." 


In Smythe v. NANA Oilfield Services, Inc., AWCB Decision No. 94-0325 (December 22, 1994), the employee impermissibly changed treating physicians.  The Smythe panel concluded a sanction must be applied under AS 23.30.095(a)
, or the law would be meaningless. (See also, Sherrill v. Tri-Star Cutting, AWCB Decision No. 95-0118 (May 1, 1995)).  The Smythe panel sanctioned the employee by denying his request for payment of medical charges by his unauthorized physician, and his travel expenses.  


 We find the legislature clearly intended to limit an employer's ability to change its choice of physician without the employee's written consent.  To assure compliance, we find an employer must be sanctioned for failing to follow AS 23.30.095(e).  Further, we find the sanction adopted in Smythe more harshly impacts an injured worker than excluding a report from an unauthorized change in an employer's physician impacts the employer.  See, Kosednar v. Northern Grains, Inc., AWCB Decision No. 95-0314 (November 15, 1995).


Although the employee participated in the examination done by Dr. Kilkenny, we find no evidence in the record that the employee  gave his written consent to employer's change of physician.   Accordingly, we exclude Dr. Kilkenny's report for all purposes.

b. Dr. Hadley.


We have previously accepted record reviews done by physicians in cases determining whether a medical dispute exists for the purposes of AS 23.30.095(k). See Eggleston v. BP Alaska Exploration, Inc., AWCB Decision No. 96-0111 (March 14, 1996); Worden v. Inlet Fisheries, Inc., AWCB Decision No. 91-0305 (November 22, 1991). We chose to extend such acceptance in cases involving AS 23.30.095(e). 


The Alaska Workers' Compensation Act does not restrict a doctor's opinion because an examination was not done to the exact specifications defined by the Guide.  Rather, we will consider such deficiencies when we weigh the evidence.  Therefore, we will consider whether to reduce the weight given to Dr. Hadley's opinion due to the lack of an examination when we weigh the evidence in  determining a PPI rating. However, we will not exclude her opinion from the evidence.


2. The Appropriate PPI Rating for the Employee.




AS 23.30.190 provides in part:



(a)
In case of impairment partial in character but permanent in quality and not resulting in permanent total disability, the compensation is $135,​000 multiplied by the employee's percentage of permanent impairment of the whole person. . . .  




(b)
All determina​tions of the existence and degree of permanent im​pairment shall be made strictly and solely under the whole person deter​mi​nation as set out in the American Medical Associa​tion Guides to the Evalua​tion of Permanent Impairment, except that an im​pairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary rec​ognized schedule for inju​ries that cannot be rated by use of the American Medical Associati​on Guides.



(c)
The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. . . .


"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter." AS 23.30.120(a).  


We find Dr. Olson's report and Dr. Henry's letter raise the presumption that the employee's permanent injury is rated at 30%.  We also find that Dr. Hadley's rating overcomes that presumption.  Therefore, the presumption drops out, and the employee must prove all the essential elements of his claim by a preponderance of the evidence.  Resler v. Universal Services, Inc., 778 P.2d 1146 (Alaska 1989).


We have carefully reviewed the medical reports, as well as the testimony and depositions of the employee and the physicians.   In our review we analyzed the pertinent tables in the Guides.


We will first examine the employee's impairment under the "Nervous System" chapter of the Guides.  According to table 7 on page 106, 5% is the maximum PPI rating for ilionguinal nerve impairment.  At the hearing, Dr. Henry rated the employee with a maximum of 3% impairment because he opined the employee had a decreased sensation with pain, which interferes with activity.  Dr. Hadley gave the employee a 4% rating because she opined the employee had a decreased sensation with pain, which may prevent activity.  Based on the employee's testimony, his pain not only interferes with activity, but also prevents some activities.  We find his testimony to be credible.  AS 23.30.122.  Therefore, we adopt Dr. Hadley's rating of 4% under the "Nervous System" chapter of the Guides.  


We next examine the employee's impairment under the "Digestive System" chapter of the Guides.  We have to rely on either Dr. Henry or Dr. Hadley's interpretation of table 7 on page 188.   Both doctors agree the employee does not have a palpable defect.  Dr. Henry opines an employee does not have to suffer a palpable defect in order to receive a PPI rating under this table.  Dr. Hadley disagrees.  After reading the accompanying text and examples, we find an employee must have palpable defect in order to receive a PPI rating under this table.  Since the employee lacks a palpable defect, we conclude the employee does not have a PPI under the "Digestive System" chapter of the Guides.  


We find Dr. Hadley's failure to personally examine the employee insignificant in this case.  We do this because we find the present issue is the proper interpretation of the Guides, and not the employee's physical condition.  Furthermore, we discount the opinion of Dr. Olson because she does not give an understandable explanation for her interpretation of the Guides.


In conclusion, we find the employee has a 4% whole person PPI.  This rating calculates to $5,400.00 ($135,000.00 x 4%) in compensation.  We find the employer paid this amount to the employee on July 11, 1995.  We find the employer owes no further PPI benefits to the employee.


3. Whether the Employee Should Receive Reemployment Benefits.


AS 23.30.041(d) states in pertinent part:


[T]he administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part. 


AS 23.30.041(g) states in pertinent part:


Within 10 days after the employee receives the administrator's notification of eligibility for benefits, an employee who desires to use these benefits shall give written notice to the employer of the employee's selection of a rehabilitation specialist who shall proved a complete reemployment benefits plan.  

See also, Holmes v. Cast & Crew Payroll, AWCB Decision No. 95-0190 (July 20, 1995).  




AS 23.30.245(b) provides that an agreement by an employee to waive the right to compensation under this chapter is not valid. See also AS 23.30.012. The parties argued whether the employee's waiver of reemployment benefits was valid.  The parties did not address the statutes cited above regarding the employee's obligation to give written notice.  We will give the parties 20 days from the date of this decision to submit additional briefing on this issue.  We will allow each party 10 days after that date to respond to the other party's arguments. 


4. Whether to Award a Twenty-Five Percent Penalty to the Employee.


In view of our denial of PPI benefits in excess of 4% and our request for briefing on the reemployment benefits issue, we will determine the penalty issue after the parties file the additional briefing.  


5. The Amount, if any, of Attorney Fees and Costs to be Awarded to the Employee.  


We will determine the issue of penalties after the parties file their additional briefing.


ORDER

1. The employee's request for permanent partial impairment benefits in excess of $5,400.00 is denied and dismissed.


2. The parties shall proceed in accordance with this decision.  
3. We retain jurisdiction to decide the reemployment and penalty issues.  


Dated at Anchorage, Alaska this 24th day of May, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna               


Patricia Huna, 



Designated Chairman



 /s/ Harriet Lawlor              


Harriet Lawlor, Member



 /s/ S.T. Hagedorn               


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Wayne Taurman, employee / applicant; v. Sheyma Constructors, employer; and Alaska National Ins. Co, insurer / defendants; Case No. 9223790; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of May, 1996.

                             _________________________________

                             Mary E. Malette, Clerk
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     � Dr. Olson cites a Table 6 on page 188 of the American Medical Association Guides to the Evaluation of Permanent Impairment, (3rd ed., 1988 unrevised).  This table defines three classes.  Class 1 (0-5% impairment of the whole person) requires a person to suffer from a palpable defect in supporting structures of abdominal wall; and slight protrusion at site of defect with increased abdominal pressure; readily reducible; or occasional mild discomfort at site of defect, but not precluding normal activity.  Class 2 (10-15% impairment of the whole person) requires a person to suffer from a palpable defect in supporting structures of abdominal wall; and frequent or persistent protrusion at site of defect with increased abdominal pressure; still manually reducible; or frequent discomfort, precluding heavy lifting, but not hampering normal activity.  Class 3 (20-30% impairment of the whole person) requires a person to suffer from a palpable defect in supporting structures of abdominal wall; and persistent, irreducible, or irreparable protrusion at site of defect; and limitation in normal activity.


     � See footnote 1.


     �AS 23.30.095(a) provides in pertinent part:  "The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer."





