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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

FILEMON V. ORTEGA,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9302407

PEAK OILFIELD SERVICES CO.,

)









)
AWCB Decision No.96-0232




Employer,


)  








)
Field with AWCB Anchorage



and




)
    June 11, 1996








)

ALASKA NATIONAL INSURANCE CO.,
)








)




Insurer,


)




  Defendants.

)

___________________________________)


This matter was heard on May 10, 1996, in Anchorage, Alaska.  The employee was present and was represented by attorney Michael J. Jensen.  The employer and its insurer were represented by attorney Theresa Hennemann.  The record closed at the conclusion of the hearing.


ISSUES

1. Whether the Reemployment Benefits Administrator (RBA) Designee abused her discretion in finding the existence of an "unusual and extenuating circumstance" under AS 23.30.041(c).


2. Whether the employee is entitled to attorney's fees and costs.


SUMMARY OF THE EVIDENCE
A. Whether the RBA Designee abused her discretion.


This issue has come before us once before in Ortega v. Peak Oilfield Services Co., AWCB Decision No. 95-0351 (December 18, 1995).
  In that decision we held: 



Based on these findings, we conclude the RBA Designee misinterpreted AS 23.30.041(c), and, therefore, failed to properly apply the controlling law.  Accordingly, she abused her discretion, and her determination must be reversed and remanded for a determination of when the employee knew or should have known that he might not be able to return to his work at the time of injury.  (Emphasis in original).


On February 29, 1996, the RBA Designee once again determined that the employee was eligible for an evaluation for reemployment benefits.  In a letter to the employee, the RBA Designee concluded:


Based upon the information in your file, I believe that you knew or should have known that you might not be able to return to your job at the time of injury at either the conference of April 6, 1995 or the conference of April 20, 1995.  On April 6, 1995 Dr. Fu was pretty sure of your restrictions but I can't tell by reading his report if he made his opinions known to you.  However, by April 20, 1995 you knew, because the report indicates that there was a "consensus" among the parties that you would have these restrictions.  Regardless of which date is used, they both fall within 90 days of the June 13, 1995 request for an evaluation.  Based upon this decision I believe you are entitled to an evaluation for reemployment benefits.  (Emphasis added).


At the hearing, the employer argued that the RBA's Designee once again applied the wrong test in finding the employee eligible for a reemployment benefits evaluation.  It contends that she applied only the "knew or should have known" test in arriving at her determination of eligibility.  It asserts the RBA Designee should have gone one step further and determined when the employee knew or should have known he "might" not be able to return to his job at the time of injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A. Abuse of the RBA Designee Discretion.


Once again we are faced with the question of whether the RBA Designee abused her discretion finding the employee eligible for a reemployment benefits evaluation.


We find our previous decision and order directed the RBA Designee to determine when the employee knew or should have known that he "might" not be able to return to his job at the time of his injury.  We find that after reviewing the record, the RBA Designee concluded,  "[Y]ou knew or should have known that you "might" not be able to return to your job at the time of injury at either the conference of April 6, 1995 or the conference of April 20, 1995."  Based on these findings, we conclude the RBA Designee properly applied the controlling law as set forth in our previous decision and order.  Accordingly, the RBA Designee's determination of February 29, 1996 is affirmed.

B. Attorney's fees and costs.


On May 1, 1996, the employee filed an affidavit of actual attorney's fees under AS 23.30.145(b)
 and costs.  This affidavit covered two periods of time.  First, for the period ending November 9, 1995, the employee's attorney claimed fees of $741.00 (3.8 hours x $195.00 per hour).  For the second period which extended from November 10, 1995 to May 1, 1996, the employee's attorney claimed fees for $3,685.50 under AS 23.30.145(b) (18.9 hours x $195.00 per hour). At the hearing, the employee's attorney submitted a supplemental affidavit of attorney's fees for the period of May 2, 1996 to May 10, 1996 under AS 23.30.145(b).  In this affidavit, the employee's attorney claimed fees of $1,131.00 (5.8 hours x $195.00) We reduce $1,131.00 to $585.00 because 2.8 hours of attorney's services were claimed in the previous period.  For the three periods in question, the employee's attorney claims a total of $5,011.00 ($741.00 + $3,685.50 + $585.00).  The employee also claims legal costs in the amount of $368.00 in paralegal services and $200.00 in general expenses which were not contested.


The employer contends that because we remanded the case to the RBA Designee in our decision and order of December 18, 1995, the employee's attorney did not successfully prosecute the employee's claim and, therefore, he is not entitled to attorney's fees for the first two periods mentioned above.  However, we disagree. Our December 18, 1995 decision and order was interlocutory in nature reflecting that the proceedings in this case had not reached a conclusion.   As such, the employee was not entitled to an award of attorney's fees at that time.  In essence, by our action on December 18, 1995, the adjudication of the employee's claim was merely put on hold pending a redetermination by the RBA Designee.  That redetermination has been made and affirmed by us in this decision and order and, therefore, the employee has ultimately prevailed on his claim.  As such, now is the proper time for the employee to come forward with his request for reasonable attorney's fees regarding the three periods in question.  Accordingly, we find the employer's argument without merit, and conclude the employee should be awarded reasonable fees for all periods his attorney rendered services in the prosecution of his claim.


The next step is to determine what amount of the fees requested are reasonable.


8 AAC 45.180(d)(2) provides in part:


In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit file under (1) of this subsection, the nature, length, and complexity of the services performed, and benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.


Having reviewed record, we find the nature of this case was unusual and made difficult by the fact that it required the employee, the employer, and us to try and interpret certain statutory language which is anything but clear.  We find that the employee's attorney has worked on his case from  November 8, 1995 to the present.  We find this is a rather lengthy period of time for an attorney to work on a workers' compensation case.  Because this case involved a matter of statutory interpretation, we find the services performed were complex. Finally, we find that reemployment benefits are valuable benefits to injured workers.  Those benefits afford injured workers who cannot return to their job at time of injury with a means of being retrained and given a chance to re-enter the work force.  Since the employee's attorney has been successful in obtaining  these benefits for the employee, we find his services were of utmost importance to the employee.  In addition, it should be noted that the employer has not objected to other aspects of the employee's attorney's affidavits of attorney fees and costs.


Based on these findings, we conclude the employee is entitled to a total award of $5,011.00 in actual attorney's fees, $368.00 in paralegal costs, and $200.00 in legal expenses.



ORDER


1.  The RBA Designee's determination of February 29, 1996 finding the employee eligible for a reemployment benefits evaluation is affirmed.


2.  The employee is entitled to $5,011.00 in attorney's fees.


3.  The employee is entitled to $568.00 in paralegal and general costs.
 

    Dated at Anchorage, Alaska this 11th day of June, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder       


Russell E. Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf     


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Filemon V. Ortega, employee / applicant; v. Peak Oilfield Services Co., employer; and Alaska National Insurance Co., insurer / defendants; Case No.9302407; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th day of June, 1997.

                             _________________________________

                             Mary E. Malette, Clerk
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     � The statements of fact and law set forth in that decision are incorporated into this decision, and they should be consulted for a thorough understanding of the case.


     � AS 23.30.145(b) provides part:





		   (b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant  has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceeding, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.








