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ALASKA WORKERS' COMPENSATION BOARD
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Juneau, Alaska 99802-5512

STUART A. REDER,



)








)




Employee,


)




  Respondent,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9029443

VIRGINIA COMPUTER CO.,


)









)
AWCB Decision No. 96-0236




Employer,


)    








)
Filed with AWCB Anchorage 



and




)
   June 13, 1996








)

ST. PAUL FIRE & MARINE,


)








)




Insurer,


)




  Petitioners.

)

___________________________________)


We heard the employer's petition for a social security offset in Anchorage, Alaska on May 23, 1996.  The employee was present and represented himself.  Attorney Allen Tesche represented the employer.  The record closed at the conclusion of the hearing.  


ISSUES

1. Whether to grant the employer's petition for an offset, under AS 23.30.225(b) due to the employee's receipt of Social Security Administration disability benefits.


2. Whether to delay implementation of the offset if the petition is granted.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that on March 25, 1990 the employee was injured during the course and scope of employment.  At the time of injury the employee's gross weekly earnings were $570.00.  Based on these earnings, his compensation rate is $348.17. (June 30, 1992 Compensation Report).  The employee was subsequently determined  entitled to Social Security (SS) disability benefits in the amount of $1,384.00 monthly.  (March 8, 1995 Social Security Release Authority document).  Because the employee was receiving full workers' compensation benefits, the Social Security Administration offset its payment of SS benefits. 


On February 1, 1996 the employer filed a petition for a Social Security offset.  We held a hearing on that petition on May 23, 1996.  At the hearing, the employee argued we should deny the employer's petition.  The employee expressed frustration with the Social Security Administration.  He is concerned that both the Social Security Administration and the employer will take an offset on his SS and workers' compensation benefits at the same time.  He cannot afford this to occur.  We discussed the option of delaying the offset for 90 days.  The employee stated the SS Administration often takes longer then 90 days to respond to change.  The employer did not offer any evidence to dispute the employee's claim.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.225(b) provides:

When it is determined that, in accordance with 42 U.S.C. 401-433, periodic disability benefits are payable to an employee or the employee's dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401-433, and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent [sic] of the employee's average weekly wages at the time of injury.


The term, "average weekly wages" as a benefit cap under AS 23.30.225(b) is synonymous with "gross weekly earnings" under AS 23.30.220.  Underwater Construction, Inc. v. Shirley  844 P.2d 150, 156 (Alaska 1994).


Under the Social Security Act (Act), 42 U.S.C. 401 et seq., the maximum monthly amount a recipient is allowed in combined social security and workers' compensation benefits is 80 percent of the person's average current earnings.  The Act authorizes the Social Security Administration to reduce social security payments to a recipient when that combined total exceeds the 80 percent threshold. 


Some states' workers' compensation laws permit the workers' compensation payor to reduce an employee's workers' compensation benefits to the 80 percent level.  If such a law was enacted before 1981, the Act will recognize the state provision.  The Alaska Workers' Compensation Act contained such a provision before 1981.  Under such a provision, the employee receives the full social security entitlement but gets a reduced workers' compensation amount when the combined benefits exceed the 80 percent aggregate.  This provision effectively reallocates the burden for paying some of the benefits from the workers' compensation system to the Social Security Administration system.  See generally, Green v. Kake Tribal Corporation, 816 P.2d 1363 (Alaska 1991).


In this case, we find the employee initially received monthly SS benefits of $1,384.00.  (March 8, 1995 Social Security Release Authority document).  We further find his weekly temporary total disability compensation rate is $384.17 based on gross weekly earnings of $570.13.  (June 30, 1992 Compensation Report).  Accordingly, the calculation of the offset is as follows:


Gross Weekly Earnings (GWE)
   $
570.13


Compensation Rate (comp rate) 
384.17


Initial SS Entitlement
 
   1,384.00



SS/month x 12/52 = weekly SS

319.38


Comp Rate + weekly SS
 

703.55


80% of GWE



   
456.10



Comp Rate + weekly SS - 80% GWE
247.45
 


WEEKLY OFFSET



 $ 247.45


Based on the above calculations, we find the employer is entitled to an offset of the employee's weekly temporary total disability compensation in the weekly amount of $247.45.  Therefore, the employer's request for an offset of SS benefits is granted.  Accordingly, the employer's petition is granted.  The employer is entitled to reduce the disability benefits for those weeks in which the employee was eligible for SS disability benefits by the weekly offset amount of $247.45. 


According to the parties, the Social Security Administration is currently reducing the employee's benefits because he receives workers' compensation benefits.  Therefore, we believe a delay in implementation of the offset we are ordering is appropriate.  As noted in Davenport v. K & L. Distributors, Inc., AWCB Decision No. 92-0180 (July 22, 1992), the fit between the system for payment of federal disability benefits and that for workers' compensation (and their respective offset provisions) is an imperfect one.  We agree that the onus should not fall upon the injured employee to go without benefits while the federal system arranges to reimburse the insurer a portion of its payments under our Act.  


Because of the employee's concerns, we find the employer shall contact the Social Security Administration and request that it cease reducing SS benefits since workers' compensation benefits will now be reduced.  The employee shall provide the employer with his monthly statement of benefits from the Social Security Administration, no later then the tenth day of each month.  Once these statements indicate the Social Security Administration is no longer taking an offset, the employer may commence offsetting its TTD payments by $247.45.  If the employee fails to provide the monthly statement to the employer by the tenth day of each month, the employer may commence offsetting its payments immediately.


If the Social Security Administration adjusts the employee's benefits retroactively because of the employer's right to the offset, the employee must notify the employer immediately and provide a copy of the applicable documents he receives from the Social Security Administration.  We retain jurisdiction to review and modify our decision and order if we receive a petition notification from the parties or the Social Security Administration that it will not cease reducing the employee's SS for receipt of workers' compensation benefits.



ORDER

The employer's petition for an offset under AS 23.30.225(b) is granted in accordance with this decision.


Dated at Anchorage, Alaska this 13th day of June, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna              


Patricia Huna, 



Designated Chairman



 /s/ Marc Stemp                 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Stuart A. Reder, employee / respondent; v. Virginia Computer Co., employer; and St. Paul Fire & Marine, insurer / petitioners; Case No.9029443; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of June, 1996.

                             _________________________________

                             Mary E. Malette, Clerk
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