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)
DECISION AND ORDER
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AWCB CASE Nos.
9409675 

DENALI CAR RENTAL,



)



9329164 




Employer,


)








)
AWCB Decision No. 96-0238



and




)








)
Filed with AWCB Anchorage

ALASKA NATIONAL INSURANCE CO.,
)
   June 14, 1996




Insurer,


)








)



and




)








)

PROVIDENCE WASHINGTON - ALASKA,
)




Insurer,


)





  Defendants.

)

___________________________________)


Employee's claim for benefits and Alaska National Insurance Company's request for reimbursement, including attorney's fees, were heard at Anchorage, Alaska on May 22, 1996.  Employee was present and represented by attorney Joseph Kalamarides.  Denali Car Rental and its insurer Alaska National Insurance Company (hereafter ANIC) were represented by attorney Theresa Henneman.  Denali Car Rental and its insurer Providence Washington Insurance Company (hereafter PW) were represented by attorney Burt Mason. The record closed at the hearing's conclusion.


ISSUES


1.
Is Employee's angina compensable?


2.
If so, which insurer is responsible for benefits due Employee?


3.
Is ANIC entitled to reimbursement from PW for its expenses, including attorney's fees and legal costS, under AS 23.30.155(d)?


4.
Is Employee's attorney due his actual fees and legal 

costs? 


SUMMARY OF THE EVIDENCE AND ARGUMENTS

 It is undisputed that Employee has a long history of an elevated cholesterol level and other apparent factors contributing to heart problems.  In September 1993 Employee traveled to Glenallen in connection with his employment.  He climbed a steep hill, worked hard climbing the hill, and experienced shortness of breath with shoulder pain.  He testified he became dizzy when he reached the top of the hill.  After a brief rest, his problems went away.  He drove back to Anchorage without further symptoms.  


The next time Employee had symptoms was on October 6, 1993, while changing tires on a car at work.  He developed chest and arm pain with shortness of breath.  He testified he had done this type of work in the past without experiencing symptoms.  


From October 1993 through April 1994 Employee periodically experienced chest pains, "but not enough to concern me."  Robinson Dep. at 39.  He experienced chest pains, pain in the shoulder, and shortness of breath both at home and at work.  Id. at 41 - 42.  Employee continued to work.


Employee's wife, Sandra Robinson, testified she was concerned about her husband's condition.  In April 1993 she made an appointment for Employee to see William Mayer, M.D.  Dr. Mayer is board certified in internal medicine with a subspeciality in cardiology.  Mayer Dep. at 5-6.  He is a fellow of the American College of Cardiology.  Id. at 6.  Mrs. Robinson testified the appointment was set for May 31, 1994.  She also testified that about May 11, 1994 she became more concerned about her husband's condition.  She phoned the family doctor, Robert Bosveld, M.D.  Mrs. Robinson testified Dr. Bosveld referred Employee to Dr. Mayer, and arranged for Employee to see Dr. Mayer on May 13, 1994.  Dr. Mayer diagnosed coronary artery disease with exercise-induced angina, stemming from the 1993 work incidents.  Id. at 8, 52.  


Employee filed injury reports for both the 1993 and 1994 work incidents.  ANIC insured Employer at the time of the 1994 incident; PW insured Employer in 1993.  He has filed claims for both dates of injury.


Initially, Dr. Mayer treated Employee's condition with medication.  In September 1994 he did an angiogram which disclosed severe narrowing of two of the three arteries leading to the heart.  Both were narrowed 90 to 95 percent.  Id. at 10-11.  Dr. Mayer referred Employee to Richard Anschuetz, M.D., who performed an angioplasty on October 6, 1994.  Id. at 11.  Due to renarrowing of two arteries, a second angioplasty was performed on February 8, 1995.  Id. at 12.  Employee has recovered and returned to work in November 1994.


In addition to being treated by Dr. Mayer and Dr. Anschuetz, Employee's records were reviewed by Thomas Preston, M.D., at PW's request.  Dr. Preston is certified in cardiology by the American Board of Diplomacy.  Preston Dep. at 4.  In an October 5, 1994 letter, Dr. Preston reported his opinion that Employee's condition is not work related.  Because there was a difference of opinion between Dr. Mayer and Dr. Preston about the work-relatedness of Employee's condition, a second independent medical evaluation was conducted by William Breall, M.D., a cardiologist, chosen by us.  He is certified by the American Board of Internal Medicine, with a subspeciality in heart disease.  Breall Dep. at 5.  He examined Employee and reviewed his records.


All three doctors agree Employee did not suffer a myocardial infarction/heart attack, nor has he sustained damage of the heart muscle.  Breall Dep. at 9; Preston Dep. at 49; Mayer Dep. at 10-11.  Employee's angina is related to his atherosclerosis, which is a build up of cholesterol/plaque in the coronary arteries.  Preston Dep. at 8; Mayer Dep. at 14, 21-22, 52-53.  What causes cholesterol to build up in the arteries is not totally understood, but it is believed that certain risk factors increase the chances of this occurring.  These include smoking, high blood pressure, diabetes, high cholesterol levels, family history, a sedentary lifestyle, overweight, mental stress, Type A behavior, and being male.  Preston Dep. at 9; Mayer Dep. at 14; Breall Dep. at 7.


Dr. Mayer testified a person with coronary artery disease can suddenly develop angina, as Employee did, by one of two mechanisms.  A crack may develop in the thin membrane separating the atheroma build up and the passageway in the artery.  If this happens, the atheroma will ease through the crack, mix with the blood, and form a clot.  The clot will further narrow the artery.  Alternately, the narrowing of the artery can be brought about by bleeding under the atheroma, causing the wall of atheroma to extend further into the artery passageway.  Mayer Dep. 19-20.  Dr. Mayer believes the incidents in the fall of 1993 caused one of these two mechanisms to occur producing the onset of the angina. Id.  


Dr. Mayer testified at the hearing that if a person, who has never had chest pain before, experiences angina while doing unusually heavy physical exertion and the pain returns with normal exertion, then the unusual exertion caused a change in the underlying condition.  Dr. Mayer testified Employee's exertion in climbing the steep hill caused either the rupture of the overlying membrane or a bleeding under the atheroma.  Dr. Mayer testified Employee's work aggravated, accelerated or combined with his pre-existing condition to produce the angina.


Dr. Mayer also testified that both of the angioplasties were necessary and reasonable treatment for Employee's continued angina. 
Dr. Preston believes there is no connection between Employee's work and his condition.  He testified that the incidents at work were only temporary, and did not accelerate or permanently aggravate the underlying condition.  Preston Dep. at 11.  Although Dr. Preston agreed that Dr. Mayer's theory of plaque discharging during exercise is plausible, he disagrees it happened to Employee.  He also believes that the blood lifting the atheroma from beneath is a remote possibility, but unlikely.  Id. at 34-35.  Dr. Preston cannot rule out the incidents in the fall of 1993 as a substantial factor in Employee's condition, but he believes they probably were not a substantial factor.  Id. at 42-43.  Dr. Preston believes Employee's angina is the natural progression of the coronary artery disease.  


Dr. Breall testified in his deposition that the incidents in 1993 did not combine with, accelerate or aggravate Employee's underlying coronary condition.  In order to be work-related, Dr. Breall believes Employee would have had to suffer a heart attack.  As Employee suffered only angina, he does not believe the employment and the condition are related.  Breall Dep. at 15.  Dr. Breall testified:


But in this particular case, when he has two major obstructions, then you would have to hypothecate two ruptured plaques.  And I think that this - that in all probability, therefore, this was not due to a, the whole sequence of angina was not due to ruptured plaques.  It was due to the gradual build up of atherosclerosis.  

Id. at 20.


Dr. Breall also testified:


Now, if you're going to ask me the question, could he have had one 90 percent, and that he did pretty well with one 90 percent, without any degree of symptomatology whatsoever, because of collateral blood flow that carried in blood in the area where that 90 percent obstruction was supplying blood, and the other was, say, a 30, 40, or 50 percent obstruction, which was not hemodynamically significant, and then he walked up the hill and created a rupture of that 50 percent, resulting in a, another 90 percent, I would have to agree that this is certainly, there is certainly a stronger possibility. 

Id. at 27.


Employee contends that this is what happened in his case.  He cites Dr. Preston's testimony that studies show people with mild angina will have three or four narrowings between 20 to 60 percent.  Then three or four months later they have a heart attack.  It is not the more severely narrowed arteries (the 60 to 70 percent narrowed) that rupture, but the less severely narrowed arteries that rupture.  Preston Dep. at 45.


Regarding the work events in 1993 and 1994, and their relationship to Employee's condition, Dr. Mayer agrees with the statement that:  


Mr. Robinson's cardiac condition from January 1, 1994, forward, is due to the October 6, 1993 work incident and/or his pre-existing coronary artery disease.  His work for Denali Car Rental from January 1, 1994, forward did not aggravate or accelerate or combine with his pre-existing condition in any way that permanently worsened the coronary artery disease.

See Mayer Dep. at 46; Exhibit 3.


Dr. Preston and Dr. Breall testified Employee's work after December 31, 1993 did not aggravate, accelerate, or combine with the coronary artery disease to worsen it or the angina.  Preston Dep. at 11; Breall Dep. at 30.  


Dr. Breall also testified that walking up a hill, as described by Employee, could discharge the atheroma.  Breall Dep. at 25.  There is no way of knowing whether or not this occurred.  Id. at 28.  He cannot rule out that the incident in September of 1993 was the result of plaque rupturing from exertion.  Id. at 30-34.  Angina can occur from a ruptured plaque, or it can occur from the gradual buildup of obstructive disease. Id. at 19.


If you're going to ask me, did walking up that hill in September of 1993 result in a rupture of a plaque that caused a, a nonsignificant obstruction to become significant, and therefore result in the initial and thereafter, onset of angina, I can't answer you.  I can't answer you by saying, with complete certainty, yes or no.

Id.   


And even though ruptured plaques will occur as a degenerative process when a person is asleep or at complete rest, it is felt that heightened physical activity of the heart, snapping those, those hardened arteries around like bull whips may play a decided role in the rupturing of plaque.

Id. at 32.  


Dr. Preston believes exertion does not rupture plaque.  "Plaques rupture when they get enough lipid in there to burst it."  Preston Dep. at 18-19. 


Dr. Preston testified the only way to determine if ruptured plaque brought on the angina is to have coronary angiograms before and after the onset of the angina.  Id. at 17.  Dr. Breall testified there is no test for ruptured plaque in a living person.  Breall Dep. at 33.  With an angiogram before and after, it may give an indication if there was a ruptured plaque.  Id. at 34.  But it is not possible to tell if ruptured plaque caused Employee's onset of angina.  "The only way you could tell about the rupture is when you have the heart in your hand and you have the coronary artery under a microscope . . .  but you can never make a diagnosis of a rupture, in vivo, with the patient alive."  Id. at 28. 


Dr. Breall testified that Employee was unable to work at his usual occupation before his angioplasties because he was having too much angina.  "Every time he does some lifting, or pulling a wheel off or on, or any type of emotional stress brought on angina."  Id. at 17.


Following Employee's initial reports of injury, ANIC controverted all benefits stating:  "No evidence has been received to establish a relationship between Employee's condition and his job."  June 9, 1994 Controversion Notice.  PW controverted all benefits, pending investigation.  June 29, 1994 Controversion Notice.  After Dr. Mayer's June 6, 1994 letter, connecting the work and Employee's condition, ANIC began paying benefits on July 22, 1994
 effective May 13, 1994.  (July 22, 1994 Compensation Report).  
In its August 23, 1994 Answer, PW pled the last injurious exposure rule, among other defenses.  Although it was paying benefits, ANIC controverted the claim contending it was either outside the course and scope of employment, or due to work while PW insured Employer.  ANIC indicated it was paying benefits under AS 23.30.155(d).  September 29, 1994 Controversion Notice.


On November 16, 1994 ANIC terminated benefits alleging Employee returned to work on November 1, 1994.  November 16, 1994 Compensation Report.  Employee testified at the hearing that he has been working continuously since November 1, 1994.


In its December 12, 1994 Controversion Notice, ANIC controverted all benefits based on Dr. Preston's report that the employment and condition were not related.  On January 12, 1996 PW filed a notice, waiving its right to assert the last injurious exposure rule against ANIC in this claim.  ANIC contends that, under AS 23.30.155(d), PW must reimburse all its costs, including its legal expenses. 


PW contends that under AS 23.30.155(d) the last injurious exposure rule must be the only defense raised in order to reimbursement of legal costs to be due.  PW contends it had a valid course and scope defense.      


ANIC and PW agreed upon the amount paid by ANIC to Employee.  They ask that, if we find the claim compensable and PW liable to ANIC under AS 23.30.155(d), we retain jurisdiction to decide ANIC's request for legal costs, including attorney's fees. 


Employee seeks a ruling that his coronary condition, and treatment for that condition is compensable, as well as his actual attorney's fees and legal costs totalling $14,327.01.  Neither of the defendants disputed the request for actual fees and legal costs if we find the claim compensable.  

  
FINDINGS OF FACT AND CONCLUSIONS OF LAW  


I.
WAS THE EMPLOYEE INJURED IN THE COURSE AND SCOPE OF 
EMPLOYMENT?


Under the Alaska Workers' Compensation Act, an employee's claim is presumed compensable.  AS 23.30.120(a).  Application of this statutory presumption involves a three-step analysis.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  First, the employee must establish a "preliminary link" between the disability and the employment.  After this link is established, the employer has the burden of overcoming the presumption by coming forward with substantial evidence that the injury was not work-related.  Id.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).


An employer is able to rebut the presumption of compensability by presenting expert opinion evidence that "the claimant's work was probably not a substantial cause of the disability."  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Since the presumption shifts only the burden of production to the employer and not the burden of proof, the evidence tending to rebut the presumption must be examined  by itself in determining whether substantial evidence was presented.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).  Medical testimony cannot constitute substantial evidence if is simply points to other possible causes of an employee's injury without ruling out work-related causes.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).  Once the employer produces substantial evidence to rebut the presumption of compensability, the presumption drops out and the employee must prove the elements of the claim by the preponderance of the evidence.  Wolfer, 693 P.2d 870. 


We find Dr. Mayer's testimony raises the presumption that Employee's condition is compensable.  We find Dr. Preston's opinion overcomes the presumption.  Accordingly, we must weigh all the evidence to determine if Employee proved his claim by a preponderance of the evidence.


Dr. Mayer believes the exertion at work in 1993 caused a permanent change in Employee's underlying pre-existing condition.  We find Dr. Preston believes the work-exertion in 1993 caused only a temporary problem, and no permanent change in the underlying condition.  Preston Dep. at 11.  We find Dr. Breall testified that the exertion in 1993 did not aggravate, accelerate, or combine with Employee's underlying condition to produce the angina.  Breall Dep. at 15.  


However, Dr. Breall also testified that the symptoms Employee suffered in 1993 could be caused by a ruptured plaque.  Id. at 18.  He cannot testify with certainty one way or the other whether walking up the steep hill in September 1993 caused a rupture of a plaque, which caused a nonsignificant obstruction to become significant, and produce the onset of angina.  Id. at 19, 25.


We find Dr. Breall's testimony is inconclusive on the causation issue.  Although he stated it was not work related, reading his entire deposition testimony reflects that the underlying reasons to support that statement are not held to a reasonable degree of medical certainty.  He admits it is speculation as to what happened to Employee in September of 1993.  We find he cannot rule out Employee's work as aggravating, accelerating or combining with his pre-existing condition to produce the onset of disability. 


Dr. Breall testified that as long as a person is alive, it is impossible to determine if the onset of angina is from ruptured plaque.  We infer the converse of this is also true; that is, it cannot be determined if the angina is the result of the gradual buildup of the atheroma.  Because Dr. Breall's testimony is inconclusive, we resolve the doubt in Employee's favor.  Miller v. ITT Arctic Servs., 577 P.2d 1044 (Alaska 1978).    


We find Employee was able to work before the 1993 angina attack without difficulty.  After the 1993 angina attack he suffered repeated attacks of angina while performing his usual duties.  By October 1994 Dr. Mayer determined an angioplasty was necessary and reasonable treatment for the angina.  There is no medical evidence contradicting Dr. Mayer's opinion that the angioplasty was necessary and reasonable treatment for the angina.  No doctor suggested that Employee should have or could have returned to work between May 1994 and November 1994.  In fact Dr. Breall testified that he was probably too disabled to perform his usual work before the angioplasties.  Breall Dep. at 17. 


We compare the facts and evidence in this case to Jones v. Alaska Workmen's Compensation Bd., 600 P.2d 738 (Alaska 1979).  We find the facts and evidence are strikingly similar, except that Jones underwent bypass surgery for his angina.  In Jones two doctors expressed opinions unequivocally stating that the exertion producing the angina did not increase or accelerate Jones' need for the bypass surgery. 


In Jones, the court stated:


Jones' evacuation to Anchorage, his hospitalization there and his doctor-ordered rest . . . were all the direct results of the angina attack, and hence compensable. No evidence suggested that Jones should have or could have returned immediately to work following the attack.  We cannot accept ALPAC's apparent position that angina, being only a symptom of the underlying atherosclerosis, can never by itself produce disability.  This position ignores the fact that Jones was able to work before the attack but not afterward, and is inconsistent with case law as indicated above.

Id. at 740.


Based on the evidence and Jones, we conclude Employee's angina beginning in September of 1993 is  compensable.  Having found Employee's condition compensable, we will order Employer to pay Employee's disability and medical benefits.

II.
WHICH INSURER IS RESPONSIBLE FOR EMPLOYEE'S BENEFITS?



In cases involving multiple employment injuries, we begin our analysis with the most recent exposure allegedly bearing a causal relation to the injured worker's disability and over whom we have jurisdiction.  Peek v. SKE/Clinton, 855 P.2d 415, 416 (Alaska 1993).  


In this case we find no evidence that Employee's work after December 31, 1993 contributed to his coronary condition.   Dr. Mayer believes that the work from January 1, 1994 forward did not accelerate, aggravate or combine with Employee's pre-existing condition.  See Mayer Dep at 46; Exhibit 3.  Neither of the other two physicians related his work in 1994 to his condition.  We conclude that PW is responsible for the benefits which we will award to Employee.

III.
IS ANIC ENTITLED TO REIMBURSEMENT OF ITS COSTS, INCLUDING ATTORNEY'S FEES?


AS 23.30.155(d) provides in part:


When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.


Subsection 155(d) was amended in 1988 by adding the above-quoted language.  Sec. 29, ch 79 SLA 1988.  There is little legislative history regarding this section.  The history that is available reflects the primary concern that an injured worker, whose claim is controverted solely on the grounds that another employer is liable, receive benefits while "the two insurers [are] fighting over who should pay."  Sectional Analysis of Workers' Compensation Task Force at 7.  Testimony consistent with this was also presented to the legislature.  The testimony suggests the legislation was to make sure the injured worker got paid when a dispute arose over which insurer or employer is liable.  To discourage litigation, when the liability is ultimately determined, the attorney's fee incurred by the prevailing party would be reimbursed by the other employer.  Testimony of Bob Anders, Senate Labor and Commerce Committee Meeting, January 19, 1988.


PW contends subsection 155(d) does not apply because it alleged grounds besides the last injurious exposure rule for controverting benefits.  We have previously considered the reasons for the controversion
  to determine whether there has been an attempt to circumvent subsection 155(d).  Tindal v. Butler Aviation, AWCB Decision No. 92-0227 (Sept. 17, 1992). 


For a controversion to be valid, there must be evidence to support controverting the benefits.  In Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358-59 (Alaska 1992) the court stated:


For the controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.


Because neither reason given for the controversion was supported by sufficient evidence to warrant a Board decision that Harp is not entitled to benefits, the controversion was made in bad faith and was therefore invalid.  A penalty is therefore required by former AS 23.30.155.      


Before Harp we recognized that a frivolous controversion, unsupported by law or facts, may be found invalid and trigger a penalty.  We hoped this possible penalty would discourage an insurer from filing controversions unsupported by the law or the evidence as a means of avoiding liability for attorney's fees because additional grounds, other than just the last injurious exposure rule, would have been alleged.  Been v. J.R. Heritage Const., AWCB Decision No. 91-0190 (June 25, 1991).  



We now consider PW's reasons for controverting benefits and the evidence PW possessed to support the controversion.  First, in the June 29, 1994 Controversion Notice, PW did not state any grounds or cite any evidence to support its controversion.  It denied all benefits "while we are investigating the compensability issue.  If we received medical documentation substantiating lost time and some medicals to support loss is due to work we can then reconsider our position."  For purposes of section 155(d), we find the phrase "is due to work" alleges a course and scope defense.  We have no controversion notice in the record reflecting PW's action after receiving Dr. Mayer's June 4 and July 8, 1994 letters.


Second, in its August 24, 1994 Answer, PW asserted both the course and scope defense and the last injurious exposure rule.  We find that at the time of its Answer, the only evidence regarding the cause of Employee's condition was Dr. Mayer's letters.  We find these letters sufficient to raise the presumption that the condition was work related.  We find PW had no evidence to overcome the presumption.


We find the only defense for which PW had evidence to support its controversion was the last injurious exposure defense.  We find the confusion between Dr. Mayer's June 6, 1994 letter (stating the work-related activities were associated with "the onset of his recent cardiac problems") and his July 8, 1994 letter (relating the cardiac problems to the October 1993 incident) sufficient to support a last injurious exposure defense.


We find that at the time ANIC commenced TTD benefits in July 1994, PW did not have evidence to support a course and scope defense.  PW had evidence which, at best, supported the last injurious exposure defense.  We find it was not until sometime in October 1994, when PW obtained Dr. Preston's opinion, that PW had evidence to support a course and scope defense.  By this time, ANIC had almost completed payment of benefits to Employee.


Based on the above findings, we conclude that under AS 23.30.155(d) we can require PW to reimburse ANIC, including reimbursement for ANIC's attorney's fees and legal costs.  We will abide by the parties' stipulation; and we will retain jurisdiction to determine the amount of reimbursement if the parties are unable to do so.

IV.
IS EMPLOYEE ENTITLED TO HIS ACTUAL ATTORNEY'S FEES AND LEGAL 
COSTS?


AS 23.30.145 provides in pertinent part:



(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensa​tion, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compen​sation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the na​ture, length and com​plexity of the services performed, transportation charges, and the benefits resulting from the services to the compensa​tion beneficiaries. 



We find the claim was controverted both by PW's Controversion Notice and by its actions. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  


Employee's attorney submitted an itemization of the services provided.  PW did not object to the form of the itemization, the number of hours of services provided, or the hourly rate requested.


We find the claim was medically complex, involving differing medical opinions.  We find Employee's attorney had to prepare for, and attend, three physician's depositions.  We find the benefits resulting to Employee are substantial. Employee's attorney provided legal services for almost two years, a longer than usual period of time.  Considering the nature, length, and complexity of the claim, and the benefits resulting to Employee, and the fact that PW did not object to the fees and legal costs requested, we will award the requested amount.


ORDER

1.
Providence Washington - Alaska shall pay Employee the benefits to which he is entitled to under the Alaska Workers' Compensation Act, with a credit for any benefits already paid by Alaska National Insurance Company.


2.
Providence Washington - Alaska shall reimburse Alaska National Insurance Company the benefits paid to Employee as well as legal costs, including attorney's fees.  We retain jurisdiction to resolve disputes about the amount of the reimbursement.


3.
Providence Washington - Alaska shall pay Employee's attorney his actual fees and legal costs totalling $14,327.01.


Dated at Anchorage, Alaska this 14th day of June, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom               


Rebecca Ostrom , 



Designated Chairman



 /s/ Darrell F. Smith              


Darrell F. Smith, Member



 /s/ Philip E. Ulmer              


Philip E. Ulmer, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert M. Robinson, employee / applicant; v. Denali Car Rental, employer; and Alaska National Insurance Company, insurer; and Providence Washington - Alaska, insurer/defendants; Case Nos. 9409675 and 9329164; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of June, 1996.

                             _________________________________

                             Mary Malette, Clerk
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     �At the hearing, PW withdrew it defense that Employee failed to give timely notice as required by AS 23.30.100.


     �It is not clear from the record when the ANIC received Dr. Mayer's June 6, 1994 "To Whom It May Concern" letter or his July 8, 1994 letter to PW.   The record indicates PW received the June 6, 1994 letter on August 8, 1994.  In the letter Dr. Mayer stated in part: 


	Mr. Robinson tells me that he was working physically hard at work when he had the onset of his recent chest discomfort which turns out to be cardiac in origin.  If this is the case, I believe that the work related activity is [a proximate] cause of the timing at least of his unstable angina. . . .





	In his July 8, 1994 letter to PW, which was received by PW on July 15, 1994, Dr. Mayer stated: 


	Mr. Robinson related to me that in October of 1993 while working doing heavy physical exertion he developed the onset of chest discomfort . . . . Since that time he has continued to have chest pain. . . .  I would assume that he ruptured an atherosclerotic plaque causing a severe narrowing of at least one of his coronary arteries at the time of his first episode, which has caused him persistent chest discomfort since that time.


	


     �Under AS 23.30.155(a) and (d) an employer is required to use a board prescribed form to controvert benefits.  Failure to do so would result in assessing additional compensation under AS 23.30.155(e).  However, in determining whether benefits were "controverted" for purposes of reimbursement under subsection 155(d), we look beyond the prescribed controversion form.







