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    June 19, 1996
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CARR GOTTSTEIN FOODS CO.,
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)
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and




)








)

PROVIDENCE WASHINGTON INSURANCE CO.,








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's claim for additional attorney's fees on the written record on June 5, 1996, in Anchorage, Alaska.  The employee is represented by attorney Michael J. Jensen.  Fred Meyer, Inc. and its insurer are represented by attorney Joseph M. Cooper.  Carr Gottstein Foods, Co. and its insurer are represented by attorney Robert L. Griffin.  The record closed at the conclusion of the hearing.


SUMMARY OF THE EVIDENCE

On April 11, 1996, we issued a decision and order in this matter.
  In that decision and order we held in part, "The employee is entitled to attorney's fees and legal costs in the amount of $9,406.54."  


On April 16, 1996, the employee filed a Petition for Reconsideration or Modification," requesting an additional $975.50 in attorney's fees.  The employee explained that this amount represented services rendered in preparation for the hearing and time spent at hearing itself.  He pointed out that these additional fees were requested at the hearing and we agreed to consider them in rendering a decision.


On May 2, 1996, the Fred Meyer, Inc. filed Statement of Nonopposition to the employee's request for the $975.00 in attorney's fees.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In considering whether to modify a decision and order, we must look to AS 23.30.130 which states in part:


(a)  Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.


Board Regulation 8 AAC 45.150(d) states:


(d)  A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail


   (1)  the facts upon which the original award was based;


   (2)  the facts alleged to be erroneous and the evidence in support of the allegations of mistake; and


   (3)  the effect which a finding of the alleged mistake          would have upon the existing board order or award.


(e)  A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or modification.


A review of the hearing proceedings reflects that the employee did, in fact, request the attorney's fees in question.  Further, it also indicates that we agreed to consider that fee request.  Our decision and order makes no reference to the $975.00 in attorney's fees requested by the employee.  As noted in its Statement of Nonopposition, even Fred Meyer, Inc. agrees with the employee that these fees should have been awarded.  Based on these facts, we find we overlooked the employee's request for $975.00 in attorney's fees, and, as such, made a mistake in a determination of a fact.  Accordingly, we agree that our previous decision and order must be modified under AS 23.30.130(a).


Considering the employee's request and Fred Meyer, Inc.'s nonopposition, we find that $975.00 (5.3 hours x $175.00) is a reasonable amount of attorney's fees to be awarded in this case.  AS 23.30.145(b).  Accordingly, we conclude that the employee is entitled to $975.00 in additional attorney's fees.


ORDER

The employer shall pay an additional $975.00 in attorney's fees.


Dated at Anchorage, Alaska this 19th day of June, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder            


Russell E. Mulder,



Designated Chairman



 /s/ S.T. Hagedorn                 


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael W. Hanzuk, employee / applicant; v. Fred Meyer, Inc., employer; and Industrial Indemnity , insurer / defendants; Carr Gottstein Foods Co., employer; and Providence Washington Insurance Co., insurer / defendants; Case No.8102987 and 9430067; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of June, 1996.
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