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This claim for benefits was heard at Anchorage, Alaska beginning on May 8, 1996.  Due to the number of witnesses and evidence, the hearing was continued to May 15, 1996, and was finally concluded on May 21, 1996.  The record closed on May 28, 1996 after the parties' written closing arguments were received.  Norma Martin is represented by Attorney Richard Harren.  Attorney Theresa Henneman represents Defendants.


ISSUES
1.
Are Defendants precluded from arguing that Martin was not injured in the course and scope of her employment?


2.
Was Martin injured in the course and scope of her employment?

3.
If Martin's injury is compensable, did she impermissibly change physicians.  If so, what is the appropriate sanction?

4.
If the injury is compensable, for what periods is Employee entitled to disability benefits and medical benefits?

5.
If the injury is compensable, what are Employee's gross weekly earnings?

6.
Is Employee entitled to an award of interest, costs and attorney's fees?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

The oral part of the hearing of this claim took over 10 hours. Although we have considered all the evidence admitted into the record, the decision would be too voluminous if we specifically discussed all the testimony, evidence and arguments.  We summarize the evidence and disputes, and in our findings we will discuss the evidence which we rely upon to support our decision.


Martin was hired by Employer on November 7, 1994.  Because she has been an employee of Employer, hereafter we refer to her as "Employee" although there is a dispute about her employment status at the time of injury.  At the time she was hired, Employee's husband was already working for Employer.


Part of Employee's job was to do "costing," but she also did other things such as answer the phones, help out with dispatching, and other office duties.  According to Timothy Jones (Jones), the owner of Northern Heating & Air Company, he told her at the time of hire that her employment would last only as long as the business required her services.  


Employee testified Jones told her on Friday, December 30, 1994 that business was slowing down and her services were no longer needed after that day.  She testified she told him she still had five costing projects to complete, and Jones agreed she should come in on Tuesday, January 3, 1995, after the New Year's holiday, to complete the costing projects.


Employee testified she worked on the costing projects in the morning of January 3.  She had a personal appointment in Anchorage, and left work about 11:30 a.m.  She testified she had finished three of the five projects by the time she left for Anchorage.  Employee testified she ran an errand for Employer by picking up a part for a coworker while she was in Anchorage.  She testified she did not complete her time card before leaving for Anchorage because she was not done working for the day.


Upon returning from Anchorage about 2 p.m., Employee noticed a coworker, Mia Busha, had a substantial amount of mail to be put in envelopes.  Employee testified she helped Busha with the mail and was going to put postage on it, but Employer was almost out of stamps.  Employee testified she talked with Tonie Jones, Timothy's wife, who also works at Northern Heating & Air Company.  Mrs. Jones said she did not have time to go to the U.S. Post Office for stamps, asked if Employee would mind going to the post office, and gave her a check to buy stamps.  Employee and her husband testified that he asked Employee to mail a package of parts being returned for warranty work as long as she was going to the post office.  Employee testified she had no personal reason to go to the post office.  


After exiting the office and before reaching the post office, Employee slipped on the ice, fell to the ground, and injured herself.  Jones and others came to her rescue.


Timothy Jones disputes Employee's version of the events on December 30, 1994 and January 3, 1995.  He testified she told him on December 30, 1994 that she had three projects to finish costing,  she said it would take her about three hours to finish the work, and she said she would do them on Tuesday morning, January 3. 


Jones testified he was aware of her appointment in Anchorage on Tuesday, and was not surprised when Employee left work.  She did not say anything to him when she left, but he assumed she had finished the projects.  He believed that when she left, she was laid off and no longer an employee.  Nothing was put in writing regarding Employee's status on either December 30 or January 3.  


Jones also testified that there is no way to determine what projects Employee worked on January 3, 1995.  Jones provided copies of some costing projects Employee worked on.  He testified they were complete.  Employee testified one of the costing projects was still incomplete because it did not have a percentage for profit at the bottom of the page. 


All of the witnesses testified Employer's work place has a "family" atmosphere with an informal, relaxed environment.  On occasion when the office is busy, employees' spouses volunteer to help by answering the phone or doing other office duties.  


Jones testified he was the only one with the authority to hire and fire employees.  He testified he was Employee's supervisor, or Busha was in his absence.  Jones testified on direct examination that neither Employee's husband or other coworkers are authorized to supervise or direct Employee's work.  Jones testified he did not authorize Employee to return on Tuesday afternoon to help with mail or other office work.  He testified when he went to help Employee after she fell down, he did not see any package near her.


On cross-examination Jones testified he has directed Employee to do business errands in her personal vehicle.  He testified he did not know if his wife had ever sent her out of the office on business errands.  Jones testified Employee's husband had authority to send her to run business errands.  Jones was not clear whether, if Employee had picked up a part for a coworker on her trip to Anchorage, the coemployee would have been acting in an unauthorized fashion by asking her to do this errand.


Jones knew Employee returned to the office in the afternoon, but did not remember her doing any work.  He did not know any of the details about Employee's trip to the post office.  Jones testified he did not expect Employee to do volunteer work at the office.


Jones testified employees' spouses come into the office, and do such things as answer phones and help out with office work.  According to Jones, the only way he could keep spouses from volunteering is to prohibit spouses from coming to the office.  He has never given his employees a directive not to accept volunteer labor. 


Although Jones testified initially that he is the sole owner of the business, upon further questioning by us, he admitted his wife is an owner too.  He initially testified his wife was a "non-salaried" employee; she works regularly at the business but does not get paid by the hour or on a salary basis.  Instead, she occasionally takes "draws" from the company.


Mrs. Jones testified about the events on January 3, 1995.  She saw Employee leave about 11 a.m., and knew she was going to Anchorage for personal reasons.  She saw Employee return to the office.  Mrs. Jones recalled Employee saying she was going to the post office, and asking if Employer needed stamps.  Mrs. Jones replied something to the effect that:  "If you're going it would be nice if you got stamps for the office."  Mrs. Jones admitted she wrote out a check and gave it to Employee for her to buy stamps.  Mrs. Jones testified she did not see Employee take a package with her to the post office.  Mrs. Jones also testified that usually she buys the postage stamps and mails returns, and never sends anyone else to get stamps or mail returns.

  
Mrs. Jones testified she did not supervise Employee.  Contrary to her husband's testimony, she testified she is not an owner of the business.  Mrs. Jones testified Employee had worked overtime without getting paid for the overtime.  Timothy Jones's testimony contradicted his wife's testimony; he said all employees, except exempt employees, get paid for overtime work they perform. 


Mrs. Jones does the payroll, bookkeeping, and costing.  She testified that normally employees complete their time cards at the end of their work day.


Mia Busha, Employer's office manager, testified January 3 was a very busy day.  According to Jones and Busha, she is in charge when he is out of the office. She recalls Employee going to Anchorage on personal business.  She recalls Employee returning to the office in the afternoon, and going to talk to her husband.  She vaguely remembers her giving a part to him.  Her memory has faded, and she could not remember if she asked Employee to help her.  She testified it was possible that Employee helped her because it was such a busy time.  She admitted it is very hard to remember exactly what happened now that it has been almost one-and-one-half years since Employee's injury.


Busha testified Employee said she was going to the post office, and asked if they needed anything.  She testified Mrs. Jones said something to the effect that if Employee was going to the post office, they could use some stamps.  She was aware that Mrs. Jones wrote out a check and gave it to Employee to buy postage.  Busha was adamant that Mrs. Jones never asked Employee to go to the post office to buy stamps.  However, she admitted on cross-examination that she was not present when Mrs. Jones and Employee spoke about postage.


Regarding Mrs. Jones' authority at the office, Busha testified that if Mr. Jones is out of the office and she cannot reach him by phone, she would probably talk with Mrs. Jones and have her make a decision on a work-related problem, or Busha may make the decision on her own. 


Employee testified that while she was in the hospital, she completed her time card for the work performed during the first week of January 1995.  She testified she had not filled it out and turned it in before her injury because she was not done working for the day at the time she was injured.  She listed three and one-half hours of work on January 3, 1995, which covers the time up to the point when she left for Anchorage.  When asked about this, Employee testified she would have listed the time she worked during the afternoon of January 3, 1995 if she had not been injured.


Employee testified regarding payment for the Employer's business errand she allegedly performed while in Anchorage.  She testified she expected to be paid for the work she did; she did not intend to work for free.  She testified if she had not been hurt, she would have charged Employer for the time spent getting the part in Anchorage.


Immediately after her injury, Employee went to the hospital where she was treated by Charles Kase, M.D. Dr. Kase discharged Employee from the hospital on January 6, 1995 with a diagnosis of acute lumbar strain.  His "Discharge Plan" states:  The patient was enrolled in a Physical Therapy program as an outpatient at West Valley Medical Campus, . . . and will follow-up with me in approximately two weeks. (Valley Hospital Discharge Summary, January 19, 1995).  


Employee testified that when admitted to the hospital she had no choice in the doctor assigned to her.  Dr. Kase was the on-call doctor.  Employee testified that when she was released from the hospital she decided to see Norman Fuller, D.C., for treatment.  Dr. Fuller reported he first treated her on January 9, 1995.  (Fuller Physician's Report March 30, 1995.)  He continued to treat her periodically through January, February and March, 1995.  (Fuller notes.)


After Employee was hired by Employer, she completed a health questionnaire on  November 15, 1994.  She indicated that she had never had a neck or back injury.  At the time Employee saw Dr. Fuller, she completed a health questionnaire.  In her responses, she indicated had been diagnosed with spondylosis in 1985; she had been involved in an auto accident, suffered a low back injury in 1986, and she had had spinal surgery.  (Martin questionnaire January 9, 1995).  


Defendants submitted medical reports regarding Employee's previous surgery.  Philip Weinstein, M.D., in his November 25, 1987 letter, stated she had surgery for the following:


[I]ntractable lumbosacral radiculopathy and back pain.  At surgery, we found a displastic spondylolysis of the left L5 facet causing compression of the L5 nerve root.  This was removed along with bilateral foraminotomies at L-4 and L-5 for decompression of both L5 nerve roots in the lateral recesses.  Fortunately, a fusion was not necessary.  Norma has recovered nicely and there was no change in her neurological examination after surgery. 


In his February 2, 1988 letter, Dr. Weinstein reported:  "She is doing quite well and she is entirely free of pain. Her neurological examination was normal.  She is able to bend without significant restriction and straight-leg-raising test was negative. . . ."  Finally, in a letter dated March 8, 1988, Dr. Weinstein reported:  "Although she has done well following surgery, she may require long-term supportive medical care and physiotherapy in the future.  It is also possible that she might need additional surgery such as a lumbosacral fusion if recurrent problems develop."  


Employee testified she had not had any back problems until her injury.  There are no medical records in evidence reflecting treatment for back problems between 1988 and January 1995.  


On January 10, 1995 Insurer filed a Controversion Notice, denying all benefits because "Claimant was not on the payroll at time of injury, per insured.  Claimant was not within course and scope of employment . . . ."  The injury report, completed on January 4, 1995 by Mrs. Jones states:  "Norma was not employed at time of accident.  She was going to pick up postage stamps as a favor."   


A chart note by Dr. Kase on January 11, 1995 discusses Employee's failure to go to physical therapy as prescribed.  Employee testified she did not receive treatment nor was she examined by Dr. Kase on that day; instead the chart note reflects what she told his secretary when she called to cancel the appointment or else she happened to see Dr. Kase on her way somewhere else.


On January 20, 1995 Employee saw Douglas Savikko, D.O., for the first time.  According to his Physician's Report and chart notes Employee was treated again by Dr. Savikko on January 26, February 2, and March 27, 1995.  Employee testified Dr. Savikko was giving her shots.  During this time, Dr. Fuller's notes indicate she was continuing to receive treatment from him.  


Employee testified she called the workers' compensation insurance adjuster who said she could see Dr. Savikko.  The adjuster was not paying benefits at this time as the controversion was still in effect. 


In February 1995, Employee returned to work for Employer.  Employee testified Mia Busha called her about returning to work because they were busy at the office. Employee testified that she was able to do the work because she took a lot of pain medication.  
On March 23, 1995 Dr. Fuller wrote an authorization for Employee's absence from work until March 27, 1995.  He gave her a release to return to light-duty work on March 29, 1995.  Dr. Savikko gave her a statement saying she should be off work from March 27 to April 14, 1995.  Employee testified she did not see Dr. Savikko at the time he wrote this statement on March 27, 1995.


On March 31, 1995 Defendants withdrew the controversion, and began paying temporary total disability (TTD) benefits to Employee.  (March 31, 1995 Compensation Report.)  Defendants indicated her benefits were based upon her 1994 gross earnings from Employer.  Defendants reported she earned $1,268 and worked 55 days.  Defendants computed her gross weekly earnings (GWE) to be $161.42. Defendants paid TTD benefits at the minimum rate of $154.00 per week.  Defendants paid benefits from February 17, 1995 through March 27, 1995.  (March 31, 1995 Compensation Report.)  


On May 2, 1995 Dr. Fuller wrote an authorization for Employee to remain off work until May 22, 1995.  On May 4, 1995 Dr. Fuller reported:  "I have been working with Dr. Roberts for medication to control painful episodes.  .  . .  "   Dr. Fuller testified at the hearing that he referred Employee to Natalie Roberts, M.D., because he is not licensed to write prescriptions for pain medications.  


Defendants reported that they resumed paying TTD benefits effective April 17, 1995.  (May 19, 1995 Compensation Report.) 

    On June 8, 1995 Dr. Fuller completed a Physician's Report stating in part: "Because of patient's continued symptoms, she will be referred to Dr. Martin [sic]. . .  I would expect Dr. Newman to consult with Dr. Kralick concerning this.  The patient states these symptoms are [similar] if not the same as symptoms she has experienced before the previous surgery occurring several years prior."


On June 13, 1995 Michael Newman, M.D., reported that he had seen Employee, and that he was referring her back to Dr. Roberts.  Dr. Newman testified at the hearing that Employee was referred to him by Dr. Roberts.


On June 16, 1995 Defendants had Employee complete their "Change of Designated Attending Physician" form.  Employee indicated that Dr. Fuller was her current attending physician, and she wished to change to Michael Newman, M.D., "effective June 6, 1995." 


On June 26, 1995 Employee was evaluated by Shawn Hadley, M.D., at Defendants' request.  Dr. Hadley's impression was lumbar strain and symptom magnification.  She believed Employee had no surgically treatable lesion at that time.  She recommended physical therapy, for six to eight weeks.  She did not consider Employee to be medically stable; she believed an aggressive physical therapy program would help determine the date of stability.  Dr. Hadley believed no permanent impairment would result from the injury, but would defer a decision until completion of physical therapy.  (Hadley June 26, 1995 report.)


On June 27, 1995 Dr. Roberts admitted Employee to the Intensive Care Unit at Valley Hospital for possible angina and cardiovascular disease.
  


In his July 10, 1995 report, Dr. Fuller indicated Employee was not medically stationary.  He indicated that surgery might be needed.  In his July 26, 1995 chart notes, Dr. Newman stated:  "I think that probably the patient is a reasonable candidate for fusion. . . .  I have referred her to Dr. Peterson for that." 


Defendants paid TTD benefits from April 17, 1995 through June 26, 1995.  They claimed benefits were overpaid for the period of June 27 through July 15, 1995.  (July 20, 1995 Compensation Report).  However, on August 2, 1995 Defendants resumed paying TTD benefits, effective July 16, 1995, and dropped their contention that Employee was overpaid during June 27 through July 15, 1995.  (August 2, 1995 Compensation Report.)


In comments dated August 11, 1995, Dr. Hadley stated: "Patient may be a candidate for a lumbar fusion . . . .  If the patient goes on to a lumbar fusion, it would be as a result of her preexisting condition, not her work injury of 1/3/95."


Davis Peterson, M.D., reported in his August 29, 1995 Physician's Report that he would recommend a two-level lumbar fusion.  He also stated: 


In terms of causation, if she was truly asymptomatic before January of 1995, she would still be considered to have a degree of pre-existing disease from prior surgery.  Her current injury could have added either an acute pars fracture or exacerbated an existing pars defect as well as a local strain injury.   These would be considered new elements with the accident being causative.  Other lesions would be pre-existing.


In her September 29, 1995 comment to Defendants, Dr. Hadley stated:  "There is documentation in the 1987 medical records that the pars defect is old.  There is no evidence of a new structural lesion.  Would consider 1/3/95 injury to be a temporary aggravation of significant pre-existing pathology of the lumbar spine."  Dr. Hadley also indicated that Employee's January 1995 injury did not cause a permanent impairment.   


On October 26, 1995 Dr. Newman performed a hemilaminectomy and fusion.  (Newman October 26, 1995 Operative Report.)  In his November 9, 1995 chart notes Dr. Newman reported that Employee was "ecstatic with the short term result."  He recommended guarded activities for two months.  


Defendants paid TTD benefits through October 28, 1995.  (November 15, 1995 Compensation Report.)  On November 15, 1995 Employee filed a claim for TTD benefits, permanent impairment benefits, medical costs, a determination of her gross weekly earnings, interest, and actual attorney's fees.  On November 15, 1995 Defendants filed another Controversion Notice.  They denied Employee was totally disabled after October 28, 1995; they contended she could physically do the job she performed at the time of injury.  They also contended the surgery was not "a direct result of work injury."


On December 18, 1995 Defendants filed another Controversion Notice.  They denied TTD benefits from January 4, 1995 to February 5, 1995, and again from October 29, 1995 forward.  They denied medical expenses as "unrelated to 1/3/95 injury."  Under the "reasons" for the controversion, Defendants stated:  "No continuing disability exists due to the 1/3/95 injury, as that injury was only a temporary aggravation of a pre-existing condition that has resolved . . . .  Employee's need for surgery or current disability did not arise out of or in the course and scope of employment. . . ."  At the same time, Defendants filed an Answer.  They admitted Employee's claim for TTD benefits for the periods of February 17, 1995 through March 27, 1995, and from April 17, 1995 through October 28, 1995.  They admitted medical costs were "compensable costs pursuant to the Alaska Workers' Compensation Act."  Defendants admitted Employee was due "Transportation expenses incurred in connection with work injury and for which adequate documentation has been presented."  Defendants denied TTD benefits for certain periods, medical costs "unrelated to the 01/03/95 industrial injury and/or not medically reasonable or necessary."  Under defenses, Defendants stated that Employee's "need for surgery and current disability did not arise out of or in the course and scope of employment," and that "no continuing disability exists due to the January 3, 1995, injury, as that injury was a temporary aggravation of a preexisting condition that has resolved itself." 


The summary of the February 6, 1996 prehearing conference, lists a course and scope of employment defense. Alternately, Defendants contended Employee's condition was a temporary aggravation of a pre-existing condition.  


Dr. Newman testified at the hearing that the surgery was related to her January 1995 injury.  He testified that it was not inevitable that she would have had a fusion as a result of her 1987 surgery.  He testified the surgery was reasonable and necessary as a result of her 1995 injury.  


Dr. Newman testified that he released Employee to return to work as of January 18, 1996.  He expected she could perform sedentary work, such a dispatcher's job.  He did not expect further measurable improvement in her condition after that date, although physical therapy might help improve her strength and range of motion.  He also testified that medical stability does not usually occur until about six months after surgery, when the fusion process is complete.   He testified he normally would prescribe physical therapy after surgery, but did not do so for Employee because she had no medical insurance.  Dr. Newman believes Employee might still benefit from physical therapy.  He also testified he would have referred her for a permanent physical impairment rating as of April 17, 1996. 


At the hearing Employee argued Defendants should not be allowed to raise the course and scope issue.  Employee's attorney contended he had only recently realized Defendants were claiming this defense, so he had to do a substantial amount of last minute work.  He argued Defendants had accepted the claim, paid benefits, and Employee had relied upon these actions.  Therefore, they should not be able to raise the defense at this time.


Defendants allege the course and scope issue is jurisdictional and can be raised at any time.  Defendants argue they raised the course and scope issue in their answer.  They contend that the "admissions" were merely a statement that they would not pursue repayment of benefits already paid.


Defendants contend that Employee was a volunteer at the time she went to the post office, and was not in the course and scope of her employment.


In addition to contending that her claim is compensable, Employee seeks a determination of her gross weekly earnings.  She submitted a copy of her 1994 tax return and Wage and Tax Statement.  She earned $1,873 while employed by Employer.  Employee also had an antique business.  She reported gross sales of $6,079, and the cost of goods sold was $6,102 for a loss of $23.  She had advertising expenses of $360, and expenses of $1,200 for other business property, and other expenses of $604.  She reported a business loss of $2,187 (line 12, 1994 Income Tax Return).  Employee did not submit any evidence regarding her earnings in 1993.  She testified that she was not employed in 1993.  She made money selling craft items and doing garage sales, but did not report that income on her tax returns.


Regarding medical expenses, Employee submitted an itemized list of her expenses.  Defendants prepared a list of which expenses they had paid.  Employee objected to the list being in evidence because she did not have an opportunity to cross-examine the author.


Employee also requests that we award interest on any benefits awarded.  Employee's attorney requests an award of actual attorney's fees at $250 per hour.  Defendants objected to Employee's attorney's fees affidavit, the hourly rate requested, and contended certain services were unnecessary.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
ARE DEFENDANTS PRECLUDED FROM CONTENDING EMPLOYEE WAS NOT INJURED IN THE COURSE AND SCOPE OF EMPLOYMENT?


Defendants contend a course and scope issue is a jurisdictional matter which can be raised at any time.  At the hearing we ruled that, while the issue of jurisdiction can be raised at any time, the issue of whether a person was in the course and scope of employment at the time of the injury is not jurisdictional.  Instead it is an affirmative defense.  See Schmidt v. Beeson Plumbing & Heating, 869 P.2d 1170 (Alaska 1994).


In Schmidt the employee raised arguments similar to Employee's arguments in this case
.  In Schmidt the court addressed the employee's argument that "carriers are absolutely bound by the defenses raised in their answers."  Id. at 1176. The court noted that parties may amend pleadings "at any time before award upon such terms at the board or its designee directs.  8 AAC 45.050(e).  Moreover, the summaries of the prehearing conferences, not the pleadings, control the subsequent course of the suit.  See 8 AAC 45.065(c)"  Id.     


We find Defendants did not raise the course and scope defense in their answer.  However, it was raised at the February 6, 1996 prehearing conference.  It is noted as an alternative defense under the "Defenses" section of the summary.  This was three months before the hearing, providing Employee adequate time to prepare for this defense.  See Schmidt at 1176; Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1190 (Alaska 1993).   


In addition, Employee's only allegations of prejudice were the loss of her relationship with the employer and her financial situation.  We find these allegations insufficient to establish the prejudice element that is necessary to sustain a ruling that equitable estoppel bar an employer's assertion of an affirmative defense.  See Wausau Ins. Cos. v. Van Biene, 847 P.2d 584, 588 (Alaska 1993).  We deny Employee's request that we bar Defendants from alleging Employee was not injured in the course and scope of her employment. 

II.  WAS EMPLOYEE INJURED IN THE COURSE AND SCOPE OF EMPLOYMENT?


We find Employer is an "employer" under the Alaska Workers' Compensation Act.  AS 23.30.265(13).  Although Employee had been given notice that she would be laid off, we find a contract of employment existed on January 3, 1995.  We find an employer-employee relationship existed on that date.


We find Employee enjoys the presumption under AS 23.30.120 that she was an employee at the time of the injury.  We find Jones' testimony that Employee had completed her work and was laid off when she went to Anchorage on January 3 overcomes the presumption.  We must now determine if Employee has proven her claim by a preponderance of the evidence.


Employee testified she had only completed three of the five costing projects at the time she went to Anchorage.  She testified she did not complete her time card before going to Anchorage because she had work to finish.  We find her testimony that she had not completed her time card is unrebutted. Mrs. Jones testified employees normally complete their time cards at the end of the work day.   We find this supports Employee's testimony that she returned to work in the afternoon because she had not completed all of the costing projects before her departure for Anchorage.  Although we have reasons to doubt Employee's credibility, we find her testimony is credible regarding the issue of whether she had finished the five costing projects which Jones authorized her to do on January 3.  We conclude that an employment relationship still existed on the afternoon of January 3 when she went to the post office to buy stamps for her employer.

 
Even if we had concluded that the employment relationship had ended upon her departure for Anchorage, we would find the relationship was reestablished at the time she went to the post office.


Jones testified he is the only person with authority to hire and fire staff.  He also testified he supervises Employee's work.  He testified Busha supervises Employee in his absence, but admitted  that her husband and other employees had authority to send her on errands.


Mrs. Jones testified she is not an owner of the business; she testified she is "non-salaried employee."  Her husband contradicted her testimony. He testified she is not paid a salary, but takes "draws" from the business.  We find she is, in fact, a part owner of the business
.


Although Jones is the person with the actual authority to supervise and direct employees, he admits his employees have authority to direct co-workers.  Busha testified that she would probably ask Mrs. Jones to make decisions in Jones' absence.  We find the "family" environment and relaxed atmosphere, coupled with Mrs. Jones's presence at the office, has blurred the lines of authority. 


 We find Mrs. Jones had the implied authority to hire an employee.  Therefore, even if Employee was in a layoff status upon her return from Anchorage, by giving her a check, agreeing or directing her to purchase stamps, and utilizing her services for work-related purposes, an implied employment contract was formed.  Childs v. Kalgin Island Lodge,  779 P.2d 310, 314 (Alaska 1989); Childs v. Tulin, 799 P.2d 1388 (Alaska 1990).  Thus, at the time of the injury, Employee was in the course and scope of employment.  Employee is entitled to workers' compensation benefits from Defendants.

III.
DID EMPLOYEE IMPERMISSIBLY CHANGE PHYSICIANS?  IF SO, WHAT IS 
THE APPROPRIATE SANCTION?


AS 23.30.095(a) provides in part:



When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physicians. . . .   Notice of a change in the attending physician shall be given before the change.



We note that AS 23.30.095(a) does not specify a sanction if an employee fails to give notice before changing physicians, nor a sanction if the employee makes more than one change in attending physicians.  We have not adopted any regulation to implement this portion of subsection 95(a).  


We take administrative notice of the House Judiciary Committee's "Sectional Analysis" of the House Committee Substitute for Committee Substitute for Senate Bill 322, dated April 6, 1988.  Regarding the amendment to subsection 95(a), the House Judiciary Committee stated:  


This section adds language that clarifies when the employee can seek medical treatment and limits the employee to no more than one change in choice of attending physician without the written consent of the employer.  It also requires the employee to give prior notice of the change.  Its purpose is to prevent the abuse of frequent physician changes, with its resultant costly overtreatment, by those seeking opinions to support their claims.


In Smythe v. NANA Oilfield Services, Inc., AWCB Decision No. 94-0325 (December 22, 1994) we concluded that, although no sanction is specified in the statute or the House Committee's analysis, a sanction must be applied or the law is meaningless.  We concluded that when the employee changes physicians more than once without the employer's approval, the employer is not responsible for payment of the medical and related benefits resulting from treatment by the employee's third and subsequent choices of physicians.


In Velonza v. Caterair International, AWCB Decision No. 94-0133 (June 9, 1994), the defendant controverted the payment of chiropractic care, and thereafter the chiropractor did not file the reports required by AS 23.30.095(c), 8 AAC 45.082(d) and (f).  We found the chiropractic could reasonably believe, in light of the controversion, that submission of the bills would be futile.  We excused the failure to give notice of the treatment.


We find Employee was first treated on an emergency basis at the hospital by Dr. Kase.  We find obtaining treatment from a physician on an emergency basis is not a designation of a physician for purposes of AS 23.30.095(a).  We find that Employee designated  a physician to treat her injury when she elected to see Dr. Fuller.  We find Employee first changed physicians without Defendants' written consent when she consulted Dr. Savikko.  We find Employee changed physicians a second time, without Defendants' consent, when she returned to Dr. Fuller for treatment while continuing to be treated by Dr. Savikko.  All changes thereafter were referrals by Dr. Fuller. 


We must determine whether the return to Dr. Fuller was impermissible under subsection 95(a) and, if so, the appropriate sanction.  At the time Employee returned to Dr. Fuller, Defendants had controverted Employee's injury alleging it was not in the course and scope of employment.  We find this fact distinguish this case from Smythe.  Smythe suffered an injury which Defendants admitted was compensable.  Smythe was unhappy with his physicians' opinions that he was medically stable and surgery was not recommended.   Smythe sought other physicians' opinions in an effort to find a physician who disagreed with his attending physicians' opinions.  The defendants' refused to approve Smythe's change of physicians.


Employee's case is also distinguished from Smythe because Employee's attending physician recommended treatment, but she changed physicians to obtain a different type of treatment.  In Smythe the employee's attending physicians recommended no further treatment, and the employee sought out a physician who would support his claim that he needed surgery.


Given these facts, particularly Defendants' controversion of the claim as not being in the course and scope of employment, we question whether the sanction applied in Smythe is appropriate for this case.  By controverting Employee's claim, Defendants left Employee to fend for herself in seeking and paying for medical care.  If we deny payment of Dr. Fuller's charges and the physician to whom he referred Employee, we are sanctioning Employee for an action taken at the time when Defendants denied responsibility.  Is it appropriate to force Employee to seek Defendants' written approval to change physicians when they are contending they are not liable?  We question whether Defendants should have control of her medical care, yet at the same time deny responsibility for payment of her medical care.  


We consider the ruling in Velonza, and the facts of this case.  We conclude that during the time Defendants' controverted the claim as not compensable, Employee could change physicians without obtaining Defendants' written consent. This conclusion is based on the purpose of AS 23.30.095(a), and Employee's reasons for changing physicians.  We conclude Defendants may be liable for Dr. Fuller's charges as well as charges by physicians Employee consulted upon referral by Dr. Fuller. 

IV.
IS EMPLOYEE ENTITLED TO DISABILITY AND MEDICAL BENEFITS?  IF SO FOR WHAT PERIODS?


Defendants admitted Employee is entitled to disability benefits for the periods of February 17 through March 27, 1995, and from April 17, 1995 through October 28, 1995. They deny she is entitled to TTD benefits from January 4, 1995 to February 5, 1995, and from October 29, 1995 and continuing.  See Answer dated December 18, 1995.  Defendants contend Employee reached medical stability from the injury on October 28, 1995.


Under the Alaska Workers' Compensation Act, an employee's claim is presumed compensable.  AS 23.30.120(a).  Application of this statutory presumption involves a three-step analysis.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  First, the employee must establish a "preliminary link" between the disability and the employment.  After this link is established, the employer has the burden of overcoming the presumption by coming forward with substantial evidence that the injury was not work-related.  Id.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).


An employer is able to rebut the presumption of compensability by presenting expert opinion evidence that "the claimant's work was probably not a substantial cause of the disability."  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Since the presumption shifts only the burden of production to the employer and not the burden of proof, the evidence tending to rebut the presumption must be examined  by itself in determining whether substantial evidence was presented.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury without ruling out work-related causes.  Childs, 860 P.2d 1184, 1189 (Alaska 1993).  Once the employer produces substantial evidence to rebut the presumption of compensability, the presumption drops out and the employee must prove all the elements of the claim by the preponderance of the evidence.  Wolfer, 693 P.2d 870. 



AS 23.30.185:


In case of disability total in character but temporary in quality, 80 percent of the in​jured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disabili​ty benefits may not be paid for any period of disability occurring after the date of medical stability.


We find that medical evidence is necessary to raise the presumption that Employee's injury caused immediate disability.  Because medical evidence is necessary to raise the presumption, medical evidence is also necessary to overcome the presumption.  Id. 


We find Dr. Kase's Discharge Summary states she was "admitted for enforced bedrest. . . .  After 48 hours of bed rest, she wa[s] begun on physical therapy . . . . and was discharged to home on 1-6-95, in good condition."  We find this raises the presumption that she was disabled immediately after the injury beginning on January 3, 1995.  She enjoys the presumption that her disability continued.  Baker v. Reed-Dowd Co., 836 P.2d 916, 919 (Alaska 1992), to the extent allowed under AS 23.30.185.


We find no medical evidence to overcome the presumption of continuing disability for the period immediately following the injury to the date Employee returned to work in February 1995.  Employee testified that she returned to work sometime in early February 1995; we have no evidence regarding the exact date.  Because she was working, Employee may no longer be entitled to TTD benefits
.  See AS 23.30.265(10).  


Defendants admit Employee was disabled from February 17, 1995 though March 27, 1995, but dispute disability after that date until April 17, 1995.  Of course, Employee would again enjoy the presumption that her injury caused her to continue to be disabled.  In addition, we have a report from Dr. Savikko indicating she was not medically stable and was not released for work as of March 29, 1995.  Dr. Fuller gave her a release for "light" work on March 29, 1995.  We find there is no evidence that "light" work was readily, and steadily available at that time or for any time until April 17, 1995.  We find there is no medical evidence that she was given a release to return to her job at the time of injury, or that she was medically stable.  Accordingly, TTD benefits are due.  See  Olsen v. AIC Martin, J.V., 818 P.2d 669, 674 (Alaska 1991); AS 23.30.185; AS 23.30.265(21).


We next consider the period after October 28, 1995; Defendants admitted in their answer that she was totally disabled until that date.  Dr. Newman performed a laminectomy and fusion on October 26, 1995.  She was discharged from the hospital on October 31, 1995.  (Newman Discharge Summary.)  Dr. Newman testified that, based on Employee's history, the surgery was related to her January 1995 injury.  He testified that it was not inevitable that she would have needed to have the surgery at that time as a result of her 1987 surgery; there is no way to predict who will need a fusion.  He testified the surgery was reasonable and necessary to treat her condition.


Employee had seen Dr. Hadley in June 1995.  In her June 26, 1995 report, Dr. Hadley stated her impression was a lumbar strain, that Employee had significant preexisting low-back history, and did not have a surgically treatable lesion at that time.  Dr. Hadley stated that she believed Employee's condition was a temporary aggravation of a preexisting condition.  She did not consider Employee medically stable, but would determine that after a more aggressive physical therapy program.  She did not believe a permanent impairment would result, but would defer that decision until after the completion of physical therapy.  Dr. Hadley also stated she expected Employee to have a prolonged convalescence based on behavioral issues.


In an August 11, 1995 note, Dr. Hadley indicated that if Employee had a lumbar fusion, it would be as a result of her pre-existing condition, and not her 1995 injury.


Upon referral by Dr. Newman Employee saw Dr. Peterson.  He discussed his opinion in his August 29, 1995 chart notes regarding the need for a fusion.  Regarding the cause of her problems, he stated if she was truly asymptomatic before January 1995, "she would still be considered to have a degree of pre-existing disease from her prior surgery.  Her current injury could have added either an acute pars fracture or exacerbated an existing pars defect as well as a local strain injury."   In an addendum, also dated August 29, 1995, Dr. Peterson stated:  "ADIC images of the pars injections at L5 seem to show a pars defect left L5 . . . .  Whether this is an acute or chronic lesion is difficult to determine." 

 
In a October 4, 1995 note, Dr. Hadley commented upon Dr. Peterson's opinion writing:  "There is documentation in the 1987 medical records that the pars defect is old.  There is no evidence of a new structural lesion.  Would consider 1/3/95 injury to be a temporary aggravation of a significant preexisting pathology."


Defendants had Employee's medical records reviewed by Gerald Keane, M.D.  In an October 20, 1995 report he stated:  "Her diagnosis as it relates to the 1/3/95 injury, in my mind is still uncertain.  I suspect that we are dealing primarily with a musculoligamentous injury, as we do not really have any other clear diagnosis."  He recommended a bone scan as a diagnostic test which would help in assessing whether there was a new injury.  He thought the documented preexisting problems did not appear to be severe.


Dr. Keane could not state the date of medical stability.  He did not believe she was a surgical candidate.  He thought she could return to her job, with modifications, but that it was premature to decide if she had a permanent impairment.


We find an examination by a board-chosen physician under AS 23.30.095(k) and a bone scan, if done before the surgery, would have been helpful in our efforts to sort out what effect the injury had upon the pre-existing condition.  Now that the surgery has been done, we find such examinations are of little help.  We will have to decide the issue on the evidence available.


We find Dr. Newman's opinion raises the presumption that the injury produced the need for the surgery.  We find Dr. Hadley's opinion overcomes the presumption that the need for surgery is work related.  Accordingly, we must weigh all of the evidence to decide if the surgery is work-related.


We find Dr. Peterson's opinion is inconclusive.  We resolve the doubt in his medical opinion in Employee's favor.   Fairbanks N. Star Bor. v. Rogers & Babler, 747 P.2d 528, 534 (Alaska 1987).  We find Dr. Keane's opinion is also inconclusive.  We also resolve the doubt in his testimony in Employee's favor.  Dr. Keane noted her problems before the injury were not severe.  We find no evidence of treatment for her back condition between 1988 and 1995, which leads us to agree with Dr. Keane's opinion.
   We also note that in 1987, her physician indicated she "may" need a fusion in the future, but it was only a possibility.  There is no medical evidence that the fusion was inevitable.  We find Employee could work before her injury, and had not been told she needed surgery.  We consider all of the evidence and conclude that the injury either produced a new injury to the spine, or aggravated, accelerated, or combined with the pre-existing to produce the need for surgery.  We conclude the surgery and the disability resulting therefrom is compensable.  


Because we have found the injury compensable, we will award TTD benefits beginning October 28, 1995.  Employee contends she continues to be disabled and needs physical therapy.


On January 17, 1996, Newman wrote on a prescription form that Employee was released to return to work on January 18, 1996.  We find this overcomes the presumption of continuing disability.


At the time he released her to return to work, Dr. Newman made no further recommendations regarding treatment.  He testified that physical therapy might help her strength or improve her range of motion, but he did not prescribe physical therapy.  He testified that he would normally prescribe physical therapy.  However, its expensive, and he believed Employee had no way to pay for it.  Dr. Newman testified that Employee might still benefit from physical therapy.


Dr. Newman also testified that medical stability does not usually occur until about six months after surgery.  Therefore, he would defer for a rating of her permanent impairment about April 17, 1996.  Dr. Fuller testified that he believes it would take one year after surgery for Employee to become medically stable.


We consider the evidence relating to Employee's claim that she was disabled after January 17, 1995.  We find Dr. Newman released Employee to return to work on January 17, 1996.  There is no evidence indicating that physically Employee could not work at that time.  While there is evidence she was not medically stable, that does not necessarily mean that she is still entitled to TTD benefits
. 


Based on Dr. Newman's release, we find Employee had the physical ability to return to work as of January 18, 1996. We deny her claim for TTD benefits after January 17, 1996.


Employee requested payment of medical benefits.  She submitted an itemization of expenses incurred for medical treatment.  Defendants admitted in their answer that she was due medical benefits for a period of time.  Employee admits Defendants have paid some expenses, but could not precisely identify the expenses paid.


Defendants prepared a report itemizing the medical expenses they have paid, and offered it into evidence at the time of the hearing.  Employee objected unless she had an opportunity to cross-examine the author of the report.  The objection was sustained.  8 AAC 45.120(h).


Given the state of the evidence, we are unable to determine the amount due, if any, for medical treatment.  We find it is necessary to obtain additional evidence to properly determine this issue.  AS 23.30.135; AS 23.30.155(h).


However, now that we have ruled on the merits of the claim, the parties should be able to resolve most of the medical expenses. We direct the parties to attempt to resolve this issue.  We retain jurisdiction if they are unable to do so.


Employee requested that we order Defendants to provide physical therapy.  There is no evidence to refute Dr. Newman's testimony that physical therapy could still improve her function, at least as of the date he testified.  We will enter an order that, if Dr. Newman believes physical therapy would still assist Employee and writes a prescription for physical therapy, Defendants shall pay for the physical therapy.

V.
WHAT ARE EMPLOYEE'S GROSS WEEKLY EARNINGS?


At the time of Employee's injury, AS 23.30.220(a) provided in part:


The spendable weekly wage of an injured em​ployee at the time of an injury is the basis for computing compensa​tion. It is the empl​oyee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:



(1)  the gross weekly earnings are com​puted by dividing by 100 the gross earnings of the employee in the two calendar years immedi​ately preceding the injury.



(2)  if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earn​ings at the time of the injury.


In discussing an earlier version of AS 23.30.220 in Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457, 460 n.7 (Alaska 1987), the court noted:


However, while the earlier version of the statute provided that the alternative wage calculation was to be based on "the usual wage for similar service rendered by paid employees under similar circumstances," former AS 23.30.220(3), the new statute provides that "the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history."  AS 23.30.220(a)(2).  The distinction emphasizes the point that the AWCB has considerable discretion to determine gross weekly earnings under subsection (a)(2).


In 1994 Employee was self-employed and worked for Defendants from November 7, 1994 to December 31, 1994.  Her business produced a loss.  She earned $1,873.00 in the 55 days she worked for Defendants.  She testified she was not employed by anyone in 1993, but made some money by selling crafts and items at garage sales.  She did not report this income to the IRS.


We find Employee was absent from the labor market for 18 months or more in 1993 and 1994.  We find her GWE must be computed under AS 23.30.220(a)(2).  Considering her work and work history, we find her earnings from Employer in 1994 fairly represent her wage-earning capacity.  We divide her earnings, $1,873, by 55 days and multiply the result by 7 to determine her GWE.  We find this produces GWE of $238.35.  We find Employee is married, and assume she is entitled to claim only herself as a dependent.  Applying our "1994 Weekly Compensation  Rate Tables," we find her weekly TTD rate is $167.57.


We find Defendants computed her compensation rate to be $154.  (March 31, 1995 Compensation Report). We find she is due an adjustment of $13.57 for all weeks for which benefits have been paid.  We will order benefits to be paid at the weekly rate of $167.57, and an adjustment of $13.57 for all weeks for which benefits have been paid.

VI.
IS EMPLOYEE ENTITLED TO ACTUAL ATTORNEY'S FEES, LEGAL COSTS 
AND INTEREST?


AS 23.30.145 provides in pertinent part:



(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 



(b)  If an employer fails to file timely notice of con​troversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related bene​fits ordered.  


Employee's attorney seeks an award of his actual fees, based on an hourly rate of $250.00.   We find the claim was controverted both by a Controversion Notice and by Defendants' actions. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  


We find Employee has been represented by her attorney for less than one year, a length of time which is not exceptional. We find the claim was not factually complex, even though there were many issues.  We find the Defendants increased  the complexity of the case by changing their position regarding compensability, and by resisting Employee's discovery attempts.  We find the legal services provided were varied, from the routine to the more complex.  Employee chose to present the live testimony of two physicians, and examining the physicians is a more complex service.  However, we are unable to locate an objection by Defendants to the physicians' medical records, and it is not clear at this time that the testimony, as opposed to a written report, was necessary. 


We are unable to determine the benefits resulting from the attorney's assistance.  We awarded a slight increase in Employee's GWE, and about four more months of TTD benefits.  We cannot compute the additional amount of time loss benefits awarded because we do not know the date Employee returned to work in February 1995.  Because we found Employee's claim compensable, it appears there may be medical expenses relating to her condition which Defendants have not paid. We are unable to determine the amount of these benefits at this time.  


Because we cannot determine one of the factors necessary under AS 23.30.145(a) to award a fee in excess of the statutory minimum, we will award the statutory minimum at this time.  We encourage the parties to attempt to resolve this issue.  We retain jurisdiction to determine a fee in excess of the statutory minimum and legal costs, if necessary, after the issue of Employee's medical expenses has been resolved by the parties or by us.  At that time we will also consider Defendants' objections to Employee's request.


Employee is entitled to interest on the benefits we have awarded, and we will order Defendants to pay her interest.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).


ORDER

1.
Defendants shall pay Employee temporary total disability benefits for the period of January 4, 1995 to the time she returned to work in February 1995; from March 28, 1995 to April 17, 1995; and from October 28, 1995 to January 18, 1996.    


2.
Employee's gross weekly earnings are $238.35, and her weekly temporary total disability rate is  $167.57.  For all weeks for which Defendants previously paid Employee temporary total disability benefits, Defendants shall pay Employee an increase of $13.57.


3.
Defendants shall pay Employee's attorney statutory minimum attorney's fees based on the benefits paid under orders number 1 and 2 above.  We retain jurisdiction to determine Employee's request for actual attorney's fees.


4.
Defendants shall pay interest on the benefits awarded under orders number 1 and 2 above. 


5.
We direct the parties to attempt to resolve the issue of the medical expenses which are compensable, but have not been paid by Defendants.  We retain jurisdiction to determine this issue if the parties are unable to do so.


Dated at Anchorage, Alaska this 19th day of June, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom                


Rebecca Ostrom, 



Designated Chairman



 /s/ Harriet Lawlor                


Harriet Lawlor, Member



 /s/ Philip E. Ulmer               


Philip E. Ulmer, Member

RJO:rjo


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Norma D. Martin, employee / applicant; v. Northern Heating & Air Company, employer; and Alaska National Insurance Company, insurer / defendants; Case No. 9500404; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of June, 1996.

                             _________________________________

                             Charles Davis, Clerk
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     �At the hearing, we ruled we would not consider the issue of the relationship between the hospitalization in June 1995 to the injury because that issue had not been raised by Employee until the hearing.  We will retain jurisdiction to decide the compensability of this treatment if we find Employee was injured in the course and scope of her employment. 


     �We note that Employee's attorney represented Schmidt as well.


     �To rule overwise would mean the Joneses are violating  various employment laws.  Employees must be paid for their work, and the employers must pay the appropriate contributions, based on those earnings, to various governmental agencies, such as the Social Security Administration and State of Alaska, Department of Labor, Unemployment Division.  Only owners of businesses, who are not salaried, can legally avoid paying these contributions.  We believe it is appropriate that, if there is a doubt about Mrs. Jones's status, it is to presume it is a legal, not an illegal, status. 


     �  Depending upon her earnings and her gross weekly wages, she may be entitled to temporary partial disability benefits while she worked.


     �Employee submitted the affidavit and deposition testimony of two lay witnesses regarding Employee's condition before the injury.  Although we admitted the evidence into the record, we do not rely upon this evidence in reaching our decision; we find it is of no probative value in this case.  Given the complex nature of Employee's medical condition, we find medical evidence, or the lack thereof, is needed to support a finding regarding the condition of her back before her January 1995 injury.  


     � Under AS 23.30.185 TTD benefits may not be paid after the date of medical stability; section 185 does not necessarily require the payment of TTD until medical stability is reached.  Disability is an economic concept under AS 23.30.265(10).  







