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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARTIN FRANK,




)








)




Employee,


)




 Petitioner,

)








)
ERRATA



v.




)








)
AWCB CASE No. 9517584

REGAL INTERIORS,



)









)
AWCB Decision No. 96-0259




Employer,


)








)
Filed with AWCB Anchorage



and




)       June 27, 2996








)
(Errata shows February

STATE FARM INS.,



)
    19, 1997)








)




Insurer,


)




  Respondent.

)

___________________________________)


The Decision and Order issued June 27, 1997 contains an error and should be corrected as follows:


Page 1 of the Order, states the decision was filed on June 27, 2996.  The correct filing date is June 27, 1996.


Dated at Anchorage, Alaska this 19th day of February, 1997.







ALASKA WORKERS' COMPENSATION BOARD







 /s/ Darryl Jacquot for          






Patricia Huna,







Designated Chairman







 /s/ Patricia Vollendorf         






Patricia Vollendorf, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Errata in the matter of Martin Frank, employee/petitioner; v. Regal Interiors, employer; and State Farm Ins., insurer/respondents; Case No. 9517584; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of February, 1997.







Brady D. Jackson, III, Clerk

MARTIN FRANK,




)








)




Employee,


)




 Petitioner,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9517584

REGAL INTERIORS,



)









)
AWCB Decision No. 96-0259




Employer,


)








)
Filed with AWCB Anchorage



and




)       June 27, 2996








)

STATE FARM INS.,



)








)




Insurer,


)




  Respondent.

)

___________________________________)


On June 18, 1996, we heard the employee's request for review of the Reemployment Benefits Administrator's Designee's (RBA) determination finding him ineligible for reemployment benefits.  The employee was not present, but was represented by Joyce Gardner of the Law Office of Michael Patterson.   Attorney Theresa Henneman represents the employer.  The record closed at the conclusion of the hearing.  


ISSUE

Whether under AS 23.30.041(d) the RBA abused her discretion in finding the employee ineligible for reemployment benefits.


SUMMARY OF THE EVIDENCE

On July 28, 1995 the employer injured himself during the course and scope of employment.  At the time of injury, he was working as a carpet installer.  On December 28, 1995 the employer requested an eligibility evaluation for reemployment benefits.  On April 12, 1996, the RBA determined that the employee was not eligible for reemployment benefits for the following reasons:


Those given by Leonard Mundorf in his evaluation report dated March 21, 1996 and received in our office on April 2, 1996.  In this report Mr. Mundorf documented that you have no permanent impairment as a result of this injury.  In a letter of March 9, 1996 Dr. Scot Fechtel wrote:  "Again, we would reiterate that no permanent impairment is attributable to the injury, and Mr. Frank remains medically stationary."


AS 23.30.041 (f)(3) reads:  "An employee is not eligible for reemployment benefits if at the time of medical stability no permanent impairment is identified or expected."  


Based upon Dr. Fechtel's opinion that you have no permanent impairment, I must find you ineligible for any further reemployment benefits.

Upon receipt of this letter, the employer stopped paying weekly impairment benefits to the employee.  


On May 30, 1996, Edward Barrington, D.C., D.A.B.C.N., submitted a report rating the employee with a permanent partial impairment.  Based on Dr. Barrington's rating, the parties requested a remand of this case to the RBA.  We granted that request orally, and now memorialize that decision below. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW



AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings . . . . Within 14 days after receipt of the report from the rehabilitation specialists, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110 . . . . The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part. (Emphasis added).


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted], 563 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).
The abuse of discretion standard does not require us to restrict the evidence to that which was before the RBA at the time of the RBA's decision, AS 23.30.110; Quirk v. Anchorage School Dist., 3 AN-90-4509 CI (Alaska Super. Ct.)(August 21, 1991).  


AS 23.30.041(f), the controlling law in this case, states:


An employee is not eligible for reemployment benefits if . . .


(2) at the time of medical stability no permanent impairment is identified or expected.


We find the RBA abused her discretion when she found the employee not eligible for reemployment benefits.  We make this finding based on Dr. Barrington's report, diagnosing the employee with a permanent partial impairment.  Although Dr. Barrington's opinion was obtained after the RBA's decision, we find we should consider it in reviewing that decision,  AS 23.30.110; Quirk, particularly in light of the parties' stipulation.  We, therefore, conclude this case should be reversed and remanded for additional review by the RBA.


ORDER

This matter is remanded to the RBA in accordance with this decision.  


Dated at Anchorage, Alaska this 27th day of June, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna            


Patricia Huna, 



Designated Chairman



 /s/ S.T. Hagedorn            


S.T. Hagedorn, Member



 /s/ D.F. Smith               


Darrell F. Smith, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Martin Frank, employee / petitioner; v. Regal Interiors, employer; and State Farm Ins., insurer / respondents; Case No.9517584; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of June, 1996.

                             _________________________________

                             Brady D. Jackson, III, Clerk
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