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 ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TIBERIO M. (CALDERON) MORENO,

)




Employee,


)




  Applicant,

)
  








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9513853

PEKING CHINESE RESTAURANT,

)





Employer,


)
AWCB Decision No. 96-0270








)



and




)
Filed with AWCB Anchorage








)
    July 2, 1996

INSURANCE CO. OF NORTH AMERICA,
)




Insurer,


)





  Defendants.

)

___________________________________)


Employee's claim was heard on June 6, 1996 in Anchorage, Alaska.  Employee attended by telephone and represented himself.  Attorney Joseph Cooper represented Defendants.  The record closed at the end of the hearing.


SUMMARY OF EVIDENCE AND ARGUMENTS

 Employee hurt his right knee on July 4, 1995 while twisting when lifting heavy supplies at work.  He was working in Seward, Alaska at the time of the injury.  Defendants paid temporary total disability (TTD) benefits for a period of time, permanent partial impairment (PPI) benefits based on a one percent impairment of the whole person, and medical expenses.   


On July 12, 1995 Employee saw a doctor at First Care in Anchorage, Alaska.  The doctor said Employee did not need care, and could go back to work on July 15, 1995.


On July 17, 1995, Employee saw Steven Skjegstad, D.C., in Anchorage, Alaska.    He diagnosed a medial collateral ligament problem.  He sent Employee to Stephen Tower, M.D.  Dr. Skjegstad also continued treating Employee.  A medical test on August 24, 1995 showed Employee had a torn medial meniscus.  Dr. Tower did arthroscopic surgery in early September 1995.


In his September 15, 1995 report Dr. Tower stated:


I think it is important that he be encouraged and brought along quickly in his rehabilitation as he tends to favor things a little bit.  In three weeks I expect he will be healed well enough for him to be unconditionally released to work and I expect we can rate him at that time.


On September 15, 1995 Dr. Tower wrote a prescription to Dr. Skjegstad saying:  "D[iscontinue] crutches, he needs to be brought along quickly.  Do Not pamper.  See 3 [times a] week [for] 3 weeks."


Employee filed a Medical Summary form on October 6, 1995. Attached to it was a "To Whom It May Concern" statement from Dr. Tower dated October 5, 1995.  Dr. Tower said Employee was released to return to work on October 6, 1995.  The box marked "Full Duty" was checked.  Under "Restrictions" the box marked "None" was checked.


In his October 5, 1995 chart notes, Dr. Tower wrote:  


I think his knee function is adequate enough that he can be released to full duty without restriction.  If he is willing to participate in a structured knee rehabilitation program of three times a week for five weeks . . . we will release him to full duty but only 20 hours a week for those five weeks . . . .  This would speed his recovery somewhat but I think he could do this on his own as well, whichever he desire. . . .


Dr. Tower rated Employee's impairment, for the removal of 20 percent of the volume of the meniscus, at two percent of the lower extremity. This equals a one percent impairment of the whole person.  (Tower October 5, 1995 chart notes.)  


Dr. Tower wrote in his October 13, 1995 chart notes:  "His knees seem stable."  Under "Plan" Dr. Tower wrote:  


I explained to him once again in great detail that I did not think his knee would work well for him until he rehabilitated his quadriceps mechanism. . . .   I think we ought to change tacks and have him work with a physical therapist on an aggressive . . . program to rehabilitate his quadriceps.  They also need to work with him on getting him to assume a normal gait.  I am just releasing him to do 20 hours a week at work.  I do not think there needs to be any specific limitations at work.  I believe, for the purposes of rating, that he is medically stationary and I already rated him on October 5th.


On October 17, 1995 Employee again filed a copy of a release from Dr. Tower dated October 5, 1995.  This looks like  the same release which had been filed with the October 6, 1995 Medical Summary form.  On the form Dr. Tower said Employee could go to work at full duty on October 6, 1995.  However, under restrictions Dr. Tower did not mark "None" as he had on the previous release. Instead, handwritten under restrictions was: "Limit to 20 hours/week to allow participation in knee rehab program."


On November 9, 1995 Dr. Tower saw Employee and noted the improvement in his quadriceps.  Dr. Tower stated:  "He has already been rated and has already been released to a full work status."  Later in the same chart notes, Dr. Tower stated:  As of October 6, we released him to 20 hours of work a week without limitations.  As of today, he is released to full work status without any time limitations and without any activity limitations."


Employee asks us to award TTD benefits from October 5
 through November 17, 1995, and asks that we set his compensation rate at $300 per week.  Employee testified this is what he was paid at the time of the injury.  Defendants paid him TTD benefits of $225.87 per week.  (October 23, 1995 Compensation Report.)


Employee also asks that we order Defendants to pay medical and transportation expenses.  Employee could not tell us about any medical bills for treatment for his injury which Defendants have not paid.  He also asks that we order Defendants to pay him $50 for transportation expenses to travel from his job in Seward to his home in Anchorage after his injury. Employee testified there was no medical treatment available in Seward, so he came to Anchorage to see a doctor.


Finally, Employee asks that we review the Reemployment Benefits Administrator's determination that he is not eligible for reemployment benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
TEMPORARY TOTAL DISABILITY BENEFITS


AS 23.30.185 provides:



In case of disability total in character but temporary in quality, 80 percent of the in​jured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disabili​ty benefits may not be paid for any period of disability occurring after the date of medical stability.


 The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of the injury in the same or any other employment."  AS 23.30.265(10).  In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:


The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.


Because Defendants paid TTD benefits after the injury, we presume Employee's disability continued thereafter.  See AS 23.30.120(a).  Under Olson v. AIC/Martin, J.V., 818 P.2d 669, 672 (Alaska 1991), "an employee presumptively remains temporarily totally disabled unless and until the employer introduces "substantial evidence" to the contrary."  (citation omitted).  Once the employer introduces substantial evidence to the contrary, the presumption is rebutted, and the employee must prove his claim by a preponderance of the evidence.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  


We must decide when Employee's temporary total disability ended.  We find that on October 5, 1995, Dr. Tower gave Employee a full, unrestricted release to return to work on October 6, 1995.  We find this overcomes the presumption that Employee continued to be temporarily totally disabled after October 5, 1995.


Based on his October 13, 1995 chart notes, we find Dr. Tower changed the release by saying Employee could work only 20 hours per week.  Employee was able to do all of his job, but Dr. Tower limited the number of hours worked "to allow him time to participate in the knee rehabilitation program."  Dr. Tower noted Employee could do the rehabilitation on his own, "whichever is his desire."  (Tower October 5, 1995 chart notes.)  


We find that as of October 6, 1995 if Employee was disabled, the disability was partial and not total.  We find Dr. Tower merely limited the number of hours Employee could work so he could go to physical therapy if he wanted.  We find Employee failed to present evidence that the limit of working only 20 hours per week made him totally
 disabled.  We find Employee failed to prove his claim for TTD benefits by a preponderance of the evidence.  We will deny his claim for TTD benefits. 

II.
TEMPORARY TOTAL DISABILITY COMPENSATION RATE


AS 23.30.220(a) provides in part:


The spendable weekly wage of an injured em​ployee at the time of an injury is the basis for computing compensa​tion. It is the empl​oyee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:



(1)  the gross weekly earnings are com​puted by dividing by 100 the gross earnings of the employee in the two calendar years immedi​ately preceding the injury.   
(2)  if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating com​pensation by considering the nature of the employee's work and work histo​ry, but compensation may not exceed the employee's gross weekly earn​ings at the time of the injury.


Employee gave us no evidence about his earnings or work history in the two years before his injury.  He had worked for Employer for about two months before his injury.  Employee testified he earned $300 per week while working for Employer.  We assume this was his "take home" pay, after taking off payroll taxes for such things as federal income tax and payments to the Social Security Administration. Employee testified he had one minor child, who lives in Mexico.  Apparently Employee was not married at the time of his injury.


Both Employee and Employer reported that Employee earned $1,500 per month while working for Employer.  Defendants took the $1,500 month, and converted it to gross weekly earnings of $346.15.  It appears Defendants presumed Employee had only himself to claim as a dependent for federal income tax purposes.  Using our 1995 Compensation Rate Tables, Defendants determined Employee's weekly TTD benefit was $225.87.  (September 19, 1995 Compensation Report.)


We find the way Defendants set Employee's gross weekly earnings is right under AS 23.30.220, given the little information from Employee about his work and work history.  Defendants used Employee's earnings at the time of the injury to set his TTD compensation rate.


We find that Employee's monthly earnings of $1,500 equal gross weekly earnings of $346.15.  ($1,500 multiplied by 12 months divided by 52 weeks equals $346.15)  Based on Employee's testimony, we find he has one minor child, and is entitled to claim two dependents for tax purposes.  The law requires that we take off payroll taxes from the gross weekly earnings to set Employee'S TTD compensation benefits.  AS 23.30.220.  To do this, we use our 1995 Compensation Rate Tables, which computes the payroll tax deductions.  Using two dependents, we find Employee's TTD  compensation rate is $231.64.


Defendants paid weekly TTD benefits of $225.87.  We find Employee is entitled to a weekly increase of $5.77 to bring the rate to $231.64. We will order Defendants to pay this extra amount for each week they paid Employee TTD benefits.

III.
PERMANENT PARTIAL IMPAIRMENT BENEFITS


AS 23.30.190 provides in part:



(a)
In case of impairment partial in character but permanent in quality and not resulting in permanent total disability, the compensation is $135,​000 multiplied by the employee's percentage of permanent impairment of the whole person. . . . 



(b)
All determina​tions of the existence and degree of permanent im​pairment shall be made strictly and solely under the whole person deter​mi​nation as set out in the American Medical Associa​tion Guides to the Evalua​tion of Permanent Impairment, except that an im​pairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary rec​ognized schedule for inju​ries that cannot be rated by use of the American Medical Associati​on Guides.


We find the law requires a PPI rating to be based on the book American Medical Association Guides to the Evaluation of Permanent Impairment.  Based on Dr. Tower's October 5, 1995 chart notes, we find he used the book American Medical Association Guides to the Evaluation of Permanent Impairment to rate Employee's permanent knee injury.  Using this book, we find Dr. Tower was right in saying that the loss of 20 percent of the meniscus equals two percent of the leg.  Under AS 23.30.190(a), the rating of the leg must be changed to a "whole person" rating.  We find Dr. Tower correctly used the book to change the rating to a whole person rating of one percent.  We find Defendants paid Employee the right amount for the one percent rating; they paid $1,350 for PPI benefits.  (October 23,1995 Compensation Report.)  We will deny Employee's request for an increase in his PPI benefits. 


IV.  MEDICAL AND TRAVEL EXPENSES.


Employee asked for an award of medical expenses.  Employee did not have any evidence that he had medical bills which Defendants had not paid.  We will deny his claim at this time.  We will retain jurisdiction.  If Employee is sent medical bills for treatment relating to his injury which Defendants have not paid, he may refile his claim.


Employee asked that we order Defendants to pay him $50 for bus fare to travel to Anchorage after his injury.  AS 23.30.030(1) provides in part:  "The insurer assumes in full all obligations to pay . . . transportation charges to the nearest point where adequate medical facilities are available."  Employee testified there was no medical treatment available in Seward, Alaska. 


We take administrative notice that Seward has a hospital.  There was no evidence that the medical facilities available in Seward were not adequate to treat Employee's injury.  We will deny Employee's request for transportation expenses.

V.
REEMPLOYMENT BENEFITS


Employee requested that we review the Reemployment Benefits Administrator (RBA) Designee's determination that he is not eligible for reemployment benefits.


AS 23.30.041(c) provides in part:



If an employee suffers a compen​sable injury that may per​manently preclude an employee's return to the employee's occupa​tion at the time of injury, the emplo​yee or employer may request an eligibility evaluation for reemployment benefits. 


To get reemployment benefits, we find there must be evidence that Employee's injury "may permanently pre​clu​de" his return to the occupation at the time of injury.


In her December 5, 1995 letter the RBA Designee told Employee he was not eligible for an evaluation because his doctor gave him a full work release without any time or activity limitations. We find the evidence supports the RBA Designee's determination.  We find that by at least November 9, 1995 Dr. Tower gave Employee a full release without restrictions to return to work.  We will affirm the RBA Designee's determination.  


ORDER

1.
Employee's request for temporary total disability benefits from October 5, 1995 to November 17, 1995 is denied and dismissed.


2. 
Employee's gross weekly earnings are $346.15, and his temporary total disability benefits are $231.64 per week.  Defendants shall pay Employee an additional $5.77 for each week they paid Employee temporary total disability benefits.


3.
Employee's request for an award of medical expenses is denied at this time.  We retain jurisdiction in accordance with this decision.


4.
Employee's claim for $50 for bus fare from Seward to Anchorage, Alaska is denied and dismissed.


5.
Employee's claim for an increase in his permanent partial impairment benefits is denied and dismissed.


6.
Employee's request that we review and remand the Reemployment Benefits Administrator Designee's determination is denied and dismissed.  The determination is affirmed.


Dated at Anchorage, Alaska this 2nd day of July, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom            


Rebecca Ostrom, 



Designated Chairman



 /s/ Philip Ulmer              


Philip E. Ulmer, Member



 /s/ Patricia Vollendorf       


Patricia Vollendorf, Member
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If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Tiberio M. Calderon Moreno, employee / applicant; v. Peking Chinese Restaurant, employer; and Alaska National Insurance Co., insurer / defendants; Case No. 9513853; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of July, 1996.

                             _________________________________

                             Charles Davis, Clerk
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     �In his claim Employee requested TTD benefits beginning October 23, 1995.  Defendants' October 23, 1995 Compensation Report states Defendants paid TTD benefits until October 5, 1995.  At the hearing, we asked Employee if was disabled between October 5 and October 23, 1995.  He said he was.  We amended his claim at the hearing to show he was asking for TTD benefits from October 6, 1995 to November 17, 1995.  8 AAC 45.050(e).


     �Employee may have a claim for temporary partial disability (TPD) benefits.  However, he did not request TPD benefits, nor did he present evidence from which we could decide what TPD benefits, if any, are due.   





