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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOSEPH HATTON,




)








)




Employee,


)




  Respondent,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9512227

AMERICAN GUARD & ALERT, INC.,

)









)
AWCB Decision No.96-0280




Employer,


)








)
Filed with AWCB Anchorage



and




)

July 12, 1996 








)

NATIONAL UNION FIRE INS.,

)








)




Insurer,


)




  Petitioner.

)

___________________________________)


We heard the employer's request for a review of the Reemployment Benefits Administrator Designee's (RBA) decision finding the employee eligible for reemployment benefits. The hearing was held on April 23, 1996, in Anchorage, Alaska.  On May 16, 1996, we issued Joseph Hatton v. American Guard & Alert, Inc., AWCB Decision No. 96-0197 (May 16, 1996),(Hatton II), requesting more information.  We held a second hearing on June 20, 1996 to allow the parties to present the requested information.  The employee was present and represented himself.  Claims adjuster George Erickson represented the employer.  We closed the record at the hearing's conclusion.


ISSUE

Whether the Rehabilitation Benefits Administrator Designee (RBA) abused her discretion in finding the employee eligible for benefits.


SUMMARY OF THE EVIDENCE

On June 15, 1995, the employee filed a report of occupational injury claiming he injured his lower back and head during the course and scope of employment.  At that time, he worked as a security officer.  The employee filed a timely request for reemployment benefits.  On December 28, 1995 the RBA designee, Mickey Andrew, found him not eligible for reemployment benefits.  She determined he had the capacity to return to work as a telephone operator and as a medical laboratory technician.  The RBA designee determined he had worked in these occupations within the last ten years.   


The employee filed a timely appeal and we heard the case on February 14, 1996. The employee argued he had not held a job or received training long enough to obtain skills as a telephone operator or as a medical laboratory technician,  therefore he was unable to compete in the labor market.  The employer stipulated that we remand the case back to the RBA, which we did in Hatton v. American Guard & Alert, Inc., AWCB No. 96-0105 (March 13, 1996),(Hatton I), we remanded the case to the RBA designee.  Upon remand, the RBA designee determined the employee eligible for reemployment benefits.  


The employer appealed this determination.  The employer reported, through the testimony of Mr. Erickson, that since Hatton I, the employee had participated in a work-hardening program.  Following this program, both Dr. Voke and Newman found the employee capable of performing the duties of a "guard, security," as defined by the "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT).  


The employer based its appeal on a number of medical reports and opinions not available at the time the RBA made her determination.   The first document was a report from Edward Voke, M.D.  That report dated March 27, 1996 stated in part:


He should be involved in light duty work with perameters set by Kathryn Less work evaluation at "Light level of physical demands of labor" on 3-18-96. . . . I agree with Dr. Newman's report of 2-27-96.
  


The second document was a March 29, 1996 letter to Dr. Voke from George Erickson.  Mr. Erickson requested Dr. Voke to read an attached job description for a "guard, security."  The letter then gave the doctor to mark whether he found the employee capable of performing that job.  Dr. Voke marked that the employee was capable of performing the described job and signed the letter.  George Erickson testified that the attached job description was that of a "guard, security,"  as defined by (SCODDOT).  


The third document was also a letter from Mr. Erickson, addressed to Michael Newman, M.D. on the top, but with a salutation to Dr. Voke.  In that letter, Mr. Erickson requested the same information as that in the second document.  Someone marked that the employee was capable of performing the described job and signed the letter. The signature was undistinguishable.  Mr. Erickson testified the signature came from Dr. Newman.


The employer argued these documents prove the employee is capable of performing security work.  The employer argues that because the employee is physically capable of performing the job he was doing at the time of injury, he should not receive vocational rehabilitation benefits.  The employee argues he is not physically capable of performing the job he had at the time of injury. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
  


AS 23.30.130(a) provides:


Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.  


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974) (Quoting O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971)) the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allega​tion of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Work​men's Compensation Section 81.52 at 354.8 (19​71).

Id. at 169.


In Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994) another panel found we have authority to review RBA determinations under AS 23.30.130.  The Imhof panel found:  


We find it is appropriate that an injured workers' entitlement to benefits under subsection 41 be reviewable by us, since there is no authority for the RBA to review the determination. . . . To give effect to each subsection of AS 23.30.041 and make a harmonious whole, we must exercise our authority granted in subsection 130(a) and review a case if there is evidence to support an allegation that an  employee's entitlement to reemployment benefits has ceased under subsection 41(f). 

(Id. at 7).  

Similarly, we find we have authority to modify a case if new evidence supports an allegation that the employee is now eligible for reemployment benefits within one year of receiving benefits.  


We find the employee was last paid benefits under AS 23.30.190 in April of 1996.  Upon our own initiative, we will review the employee's case.  We find Dr. Voke and Dr. Newman's reports present new evidence not available to the RBA Designee when she made her determination.  We find this new evidence amounts to a change in condition.  Based on the evidence, we find the employee capable of returning to the position he held at the time of injury, as defined by SCODDOTT.   


We find that the meaning of AS 23.30.041(e)
 is clear; when determining how an employee's physical capacities compare to the requirements of the employee's job at the time of injury, the theoretical description of the physical requirements of the job as described in the SCODDOT must be used.  We should not use the actual duties the employee was required to perform in the job.  This is consistent with our decision in Sidney v. University of Alaska Southeast, AWCB Decision No. 94-0327 (December 27, 1994); See also,  Konechy v. Camco Wireline, Inc., AWCB Decision No. 93-0148 (June 17, 1993), aff'd 3AN-92-9126 CIV, (Alaska Super. Ct., May 20, 1994)


We appreciate the fact that the legislative intent in amending the Alaska Worker's Compensation Act in 1988 was to provide for "quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers...." (1988 Session Law ch. 79, sec. 1(a)).  In so doing, the legislature directed the RBA to follow SCODDOT.  AS 23.30.041(e)(2).  If the RBA was required to examine every SCODDOT job description for discrepencies with jobs as actually performed in the local market, the legislative intent and the requirement for the use of the SCODDOT would be undermined.  We conclude that the RBA must consider only the requirements set forth in the  SCODDOT.


The actual physical requirements of the job vary from the description of the job in the SCODDOT,  but it is not disputed that the employee is capable of climbing, balancing, stooping, kneeling, crouching, crawling, and reaching as described in SCODDOT.  Dr. Voke and Dr. Newman's responses indicate the employee is capable of working as a guard, security, as described in SCODDOT.  Therefore, we find the employee capable of being a "guard, security."   We conclude the employee is not eligible for reemployment benefits, and we will modify the RBA's decision.


ORDER

The Reemployment Benefit Administrator's Designee's determination is modified.  The employee is ineligible for reemployment benefits.


Dated at Anchorage, Alaska this 12th day of July, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna              


Patricia Huna,



Designated Chairman



 /s/ S.T. Hagedorn              


S.T. Hagedorn, Member



 /s/ Patricia Vollendorf        


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Joseph Hatton, employee / respondent; v. American Guard & Alert, Inc., employer; and National Union Fire Ins., insurer / petitioners; Case No.9512227; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of July, 1996.

                             _________________________________

                             Charles Davis, Clerk
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     � Michael Newman's February 27, 1996 report reads:


	Joe is here in followup to his discograms which are negative at L3-4 discordant at L4-5 and unable L5-S1.


	I think this effectively precludes him as a surgical candidate.  I think the best strategy at this point would be to get the patient rated, and I think he should be referred for that, possibly back to Dr. Voke.  I think he needs vocational rehabilitation and prompt settlement of his disability claim.  





     �	An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for 


			(1) the employee's job at the time of injury; or


			(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the United States Department of Labors's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles."





