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We heard this matter on June 18, 1996 in Anchorage, Alaska.  The applicant was present and was represented by Hugh Wade.  Attorney Jerry Juday represented CIC Inspection & Consulting (CIC).  Employee representative Don Oborowsky represented Waiward Steel Fabricators, Ltd. (Waiward).  Attorney Michael Budzinski represented M.A. Mortenson Co. (Mortenson) and its insurer, EPIC Insurance Services.  The record closed at the conclusion of the hearing.  


SUMMARY OF THE EVIDENCE

The employee was injured on November 18, 1995 during the course and scope of employment.  He was working for CIC, which was a subcontractor of Waiward, which was a subcontractor of Mortenson.  CIC and Waiward are Canadian companies.  It is unsure, at this time, whether the employee's injury is covered through CIC and/or Waiward by the Alberta Workers' Compensation Act.


On May 6, 1996 a prehearing conference was held.  The prehearing conference summary identified the issues for the June 18, 1996 hearing.  These issues are stated as follows: 


(a)
Was CIC Inspection & Consulting Ltd. in compliance with the Alaska Workers' Compensation Act (insured) on the date of injury,


(b)
if not, did CIC Inspection & Consulting Ltd. secure payment of benefits to the EE, and


(c)
if not, is M.A. Mortenson liable for payment of compensation to the EE if CIC Inspection & Consulting Ltd. failed to secure payment of benefits to the EE?

The prehearing summary states it was served on May 10, 1996 to the following parties: Paul Lott, CIC, Waiward, Wade & DeYoung, Mortenson, EPIC Insurance Service, and Michael Budzinski.



On June 13, 1996 Michael Budzinski submitted an affidavit stating he was not served with the prehearing summary until June 7, 1996.  With this affidavit, he submitted an objection to the prehearing summary.  Budzinski's objection stated:


[T]he issues to be presented to the Board include whether Waiward Steel Fabrication, Ltd. also failed to secure payment of compensation benefits as required under the Act.  The issues as currently stated reference only C.I.C. Inspection & Consulting, Ltd.  The discussion section of the pre-hearing conference verifies Mortenson's claim that both subcontractors have not secured payment of compensation under AS 23.30.045, and Mortenson seeks a determination by the Board to that effect. 


At the June 18, 1996 hearing, we continued the hearing to July 25, 1996, to be heard on the written record.  In addition, we added the issue regarding Waiward's liability for the employee's injury and compliance with the Alaska Workers' Compensation Act.  We also read, to all the parties, AS 23.30.045(a), regarding employer liability.
  We memorialize our decision below.  


FINDING OF FACTS AND CONCLUSIONS OF LAW



8 AAC 45.070(g) states: "Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the course of the hearing."


AS 23.30.135(a) states: 


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.  


 Pursuant to 8 AAC 45.070(g), the May 10, 1996 prehearing summary governs the issues and course of the June 18, 1996 hearing.  We find the issues of Waiward's liability and/or compliance were not included in that prehearing summary.  Therefore, we find we could not hear the issue of Waiward's liability and/or compliance at the June 18, 1996 hearing.  


We find the issue of Waiward's liability for the employee's injury and compliance with the Alaska Workers' Compensation Act should be heard at the same hearing in which we are hearing the issues regarding CIC's liability and compliance.  We find such a consolidation would best establish judicial economy.  We also find the parties' rights would be better ascertained with all the liability issues presented at one hearing.  AS 23.30.135(a).


Because we could not hear the issue of Waiward's liability and compliance at the June 18, 1996 hearing, and because we found this  issue should be heard at the same time we are hear the issues of CIC's liability and compliance, we continued the hearing. AS 23.30.135(a).  We rescheduled the hearing for July 25, 1996, to be heard on the written record.  


The issues to be heard on July 25, 1996 are as follows: 


(A) Were CIC and Waiward in compliance with the Alaska Workers' Compensation Act on the date of injury?


(B) If not, did CIC and/or Waiward secure payment of benefits to the employee, and


(C) if not, is Mortenson liable for payment of compensation to the employee if CIC and/or Waiward failed to secure payment of benefits to the employee?


ORDER

1. The hearing scheduled for June 18, 1996 is continued to July 25, 1996, to be heard on the written record. 


2. The issues to be heard on July 25, 1996 are stated above.  
Dated at Anchorage, Alaska this 12th day of July, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna              


Patricia Huna, 



Designated Chairman



 /s/ S.T. Hagedorn              


S.T. Hagedorn, Member
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     � AS 23.30.045 reads as follows:





	An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041, 23.30.050, 23.30.095, 23.30.145, and 23.30.180 - 23.30.215.  If the employer is a subcontractor, the contractor is liable for and shall secure the payment of the compensation to employees of the subcontractor unless the subcontractor secures the payment.  





