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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LISA L. COFFEY,



)








)
DECISION AND ORDER




Employee,


)




  Applicant,

)
AWCB Case No. 9000177








)



v.




)
AWCB Decision No. 96-0290








)

MUNICIPALITY OF ANCHORAGE,

)
Filed with AWCB Anchorage


(Self-insured)




)
    July 17, 1996




Employer,


)




  Defendant.

)

___________________________________)


We heard this matter on June 5, 1996, in Anchorage, Alaska.  The employee was present and represented by attorney David W. Baranow.  The employer is represented by attorney Deirdre D. Ford.  The record closed at the conclusion of the hearing.


ISSUES

1.  When did the employee's condition become medically stable? 
2. What temporary total disability (TTD) and temporary partial disability (TPD) are owed to the employee?


3.  Whether the employee is entitled to additional permanent partial impairment (PPI) benefits.


4. Whether the employee is entitled to additional medical expenses.


5. Whether the employee is entitled to transportation expenses.


SUMMARY OF THE EVIDENCE

The following facts are undisputed:


1. The employee suffered a work-related injury to her left shoulder and back on January 1, 1990.


2. After receiving chiropractic treatments from James C. Emerson, D.C., for four months, the employee was released for regular work.


3.  In August 1990, the employee started treating with Denise L. Anderson, M.D.  Upon Dr. Anderson's referral, the employee was evaluated by Robert Fu, M.D., a physician of physical medicine and rehabilitation, on August, 15, 1990.  He diagnosed post-traumatic thoracic outlet syndrome.


4.  On August 17, 1990, Dr. Anderson referred the employee to Linda Glick of Alaska Hand Rehabilitation for a strengthening and exercise program.  Glick diagnosed "thoracic outlet syndrome, muscle strain."


5.  In a clinical note dated September 14, 1990, Dr. Anderson noted that Dr. Fu had performed an electromyograph (EMG), and it showed no abnormalities.  The doctor's diagnosis was thoracic outlet syndrome on the left.


6. On November 14, 15, and 16, 1990, the employee was evaluated by several physicians affiliated with the Oregon Health Science University in Portland, Oregon.  John M. Porter, M.D., diagnosed "Intermittent paraesthesia of the left arm and persistent left shoulder pain of uncertain etiology."  Paul J. Duwelius, M.D., diagnosed a "hypermobile left scapula."  Ronald E. Martens, M.D., diagnosed chronic musculoskeletal left shoulder and scapular pain with no evidence of dorsal scapular nerve entrapment and no clinical evidence of long thoracic nerve involvement and intermittent left arm numbness of unknown etiology; no evidence for neurogenic thoracic outlet.


7. In a report dated January 8, 1991, Dr. Porter stated:  "Her condition does appear stable presently, although I am certainly hopeful that it may improve in the future."


8.  On September 16, 1991, the employee was seen by Chang-Zern Hong, M.D., Clinical Director and Associated Professor, Department of Physical Medicine and Rehabilitation, University of California,  Irvine.  After taking a history, reviewing the medical records and films, and performing an examination, Dr. Hong stated in his report of September 16, 1991:


Based on the examination I believe Ms. Coffey has post traumatic myofascial pain syndrome involving primarily the left shoulder scapular muscles.  She also has hyperabduction syndrome or pectoralis minor syndrome, which is a type of thoracic outlet syndrome, due to chronic spasm of pectoralis minor muscle but not a true neurogenic thoracic outlet syndrome.  I believe her problems are directly related to the injury on 1/1/90 based on clinical evaluation.


The doctor thought the employee's condition was not permanent and stationary because she needed addition physical therapy.  From a review of the records, the doctor noted,  "She was also treated by an occupational therapist, Linda Glick, at Alaska Hand Rehabilitation.  She received a comprehensive assessment for physical capacity on 5/30/91 done by Linda Glick who rated that the patient had 40% whole person disability."
  


9. In a report dated October 28, 1991, Dr. Hong stated in part:  


As you know, I saw Ms. Coffey on 9/16/1991 for an initial evaluation and she stayed here for one week for a physical therapy program and trigger point injections. . . . A trigger point injection is a special technique requiring accurate focus on the trigger points at the taut band.  This is quite different from a regular tender point injection which usually can be done by any physician. . . . When Lisa received her trigger point injections on 9/19 . . . she had remarkable improvement in terms of decreased pain intensity and increased range of motion.  


10. After summarizing his findings from working with the employee on October 21, 22, 24, and 25, 1991, Dr. Hong stated in part in October 28, 1991 report:


[I] consider Lisa permanently stationary in terms of the pathophysiological situation of her injury lesion which I believe is from the injury 1/1/90.  Regarding her degree of disability, I do concur with Linda Glick's evaluation which is 50%.  I also agree with Dr. Anderson's suggestion that Lisa should change to working two days per week so that she can have physical therapy three days per week. . . . 


[S]he is also required to have periodic follow-up in this clinic and have a short-term intensive physical therapy program at UCI Medical Center in the future.  I will expect that she may require another 2-3 months of physical therapy at the Alaska Hand Rehabilitation Center.


11. In a report dated December 17, 1991, Dr. Hong explained that the employee returned to see him on December 10, 1991 for further pain control.  He mentioned that additional trigger point injections had been administrated.  He noted:  "Recently she used galvanic stimulation for pain control which was recommended by her therapist, Linda.  This equipment helped her tremendously.  I do recommend that she continue to use this equipment for pain control as part of her home program."


12. In a letter to the employee dated March 17, 1992, Dr. Hong stated in part:


My secretary has informed me that Worker's Compensation has denied your therapy program.  I don't know any other doctor near the area where you live who can give trigger point injection for myofascial pain syndrome . . . .


I am confused as to why Worker's Compensation would not want you to come here for treatment.  Worker's Compensation first sent you to see me 9/16/91 after sending your file.  You returned on 10/28/91.  All three visits were approved and paid for by Worker's Compensation.  You had significant improvement after each visit.  I also told you that you might have exacerbations in the future, and if that happens, you would require further therapy at our facility.


I am glad that you choose to come down for treatments at your own expense.  I know this therapy program helps you significantly.  I hope your problems will be resolved with Worker's Compensation as I didn't see you getting relief from previous therapy with other doctors.


13. At the employer's request, the employee was sent to the University of Miami's Comprehensive Pain and Rehabilitation Center (Center) the latter part of April 1992.  On April 28, 1992, Hubert L. Rosomoff, M.D., the Center's medical director, gave as his impression:


Based on the clinical examination, there is no evidence of any form of active nerve root or spinal cord compression.  There are no findings of a thoracic outlet syndrome.  There are residual myofascial synformes which will continue to need treatment.

In response to a question raised by the employer, Dr. Rosomoff stated in a letter of May 4, 1992:


It is our belief that Ms. Coffey could be returned to work as a police officer after participation in our program.  This should be immediately upon completing what is projected to be a month long program to include job simulation and work conditioning until the program is actually completed, it is difficult to be certain as to the exact time of her return to full levels of activity as she may need an interim period for further conditioning to be carried out with a home program.


14.  At the employer's request, the employee was evaluated by Morris R. Horning, M.D., on July 6, 1992.  In his report, the doctor stated:


I would feel that with a treatment of biofeedback and the ability to change positions frequently, and perhaps also with finalizing her medical/legal status and her further plans (establishing firm vocational goals and getting on with life) that she could indeed work eight hours per day.  I believe she could work eight hours per day at the present time given a less stressful environment.


15. On October 7, 1992, the employer asked Dr. Hong several questions regarding the employee's condition.  In response and after reviewing AS 23.30.265(21), the statute defining "medical stability," he stated that the employee was "medically stable."  He also noted that the galvanic stimulator was beneficial to the employee.


16. On March 23, 1993, the employee was seen by Glenn A. Ferris, M.D.  In his report, the doctor stated:  


I have made recommendations on what would be an appropriate management plan.  There are, of course, no guarantees that this would totally resolve her dilemma.  It certainly would be helpful to her in reducing the extent to which these maladies change her ability to function in the activities of daily living.


17. The employee was seen again by Dr. Horning on May 26, 1993 at the employer's request.  It was his opinion that steroid injections should be limited. 


18. At our request under AS 23.30.095(k), Edward M. Voke, M.D., performed a Second Independent Medical Evaluation (SIME) on July 11, 1994.  After taking a history, reviewing the medical records, and performing a physical examination, Dr. Voke diagnosed: "(1) Thoracic outlet syndrome with radiculopathy left upper extremity; and (2) Partial palsy anterior serratus muscle left shoulder."  In response to various questions asked of the doctor, he responded:


--  She is medically stable and, probably, this occurred a number of months ago, but I cannot arrive at an exact date.  However, I would say at least one year ago from this date.


-- The treatment offered by Dr. Hong is certainly supportive but empiric.  It is palliative and not curative.  It could be initiated and tried for a reasonable length of time and then discontinued.


--  As mentioned above, I feel that she is medically stable and no further treatment is necessary.  I do not feel that a pain clinic is going to be successful, therefore, should not be attempted.


--  I will send her to Orthosport Physical Therapy for an inclinometer reading and, as a result of the findings, will then send you an addendum of my appreciation of this situation in terms of a permanent partial impairment rating, Third Edition, AMA Guides.


In an addendum dated October 22, 1994, Dr. Voke stated:


The inclinometer readings have been made available to me having been completed by the licensed physical therapist at OrthoSport.



She presents with, including the cervical spine as well as the shoulder, a combined value of 9.5% of the whole person.  I would also add that she be given 4% of the whole person, cervical spine, because of unoperated medically documented injury and a minimum of six months of medical documented pain.



Her total rating would then be 13.5% of the    whole person.


At the hearing, the employee introduced into evidence a letter Mr. Baranow had written to Allan Tesche, the employer's previous attorney, on January 5, 1996.
  In this letter, the employee set forth how she calculates her lost TTD benefits which she calculates at $66,337.65.  Different assumptions were made for hours worked per week and shift differentials.


In a previous letter to Mr. Tesche dated July 28, 1995, Mr. Baranow listed $9,624.50 in unpaid medical bills as follows:



A. $1,638.00 for medical equipment prescribed by Dr. Hong (including a TENS unit).



B. $4,165.00 for medical care provided by Dr. Ferris.



C. $406.50 for therapy supplied by Alaska Hand Rehabilitation.



D. $1,115.00 for treatment by Dr. Hong.



E. $2,300.00 for treatment by Dr. Kappes.


Mr. Baranow listed travel expenses related to medical care in the estimated amount of $3,604.00 plus per diem.  These expenses were incurred by the employee in flying from Anchorage to Los Angeles to be treated by Dr. Hong.


Finally, in a July 28, 1995 letter, Mr. Baranow addressed other issues:


Lisa still pursues her claim for statutory penalties, interest and fees which stem from the nonpayment of the various claim components referred above.  These sums vary, of course, based upon the disability stability rate adopted, the PPD [sic] rating and the lost wages adjustment. . . .


At the hearing, the employee testified that the employer initially sent her to Dr. Hong for an evaluation and treatment.  She felt that treating with Dr. Hong has helped a great deal, and she might need his assistance in the future.  According to the witness, it has come to her attention that the trigger point injections administrated by Dr. Hong cannot be done by Alaska physicians.  She said that the employer paid for the treatments but not travel after a certain point.  The employee testified that she was sent to Dr. Rosomoff's clinic by the employer.  The therapy program offered by Dr. Rosomoff was not feasible because of the length of its duration and the Center's  distance from her home and family.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Medical Stability and TTD and TPD benefits.

The employee claims TTD benefits from August 18, 1990, through October 7, 1992, when she began receiving permanent occupational disability benefits from the Anchorage Police and Fire System.  TTD benefits are owed to the employee "in case of disability total in character, but temporary in quality . . . "  (AS 23.30.185).  The statute also provides that 80% of the injured employee's spendable weekly wage is to be paid during the continuance of the disability but "may not be paid for any period of disability occurring after the date of medical stability."  (Id.); (Emphasis added).


Likewise, an employee who is temporarily and partially disabled, may be entitled to TPD benefits if there is a loss or decrease in earning capacity.  In such cases, the benefits paid shall be 80% of the difference between the injured employee's spendable weekly wages before the injury and the wage earning capacity of the employee after the injury in the same or other employment . . . . Temporary partial disability benefits may not be paid for any period of disability occurring after the date of medical stability.  (AS 23.30.200(a);  (Emphasis added).


Since neither TTD nor TPD benefits can be paid once an employee's condition becomes "medically stable,"  we must look to AS 23.30.265(21) for an explanation of that term.


AS 23.30.265(21) provides:


"[M]edical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


The medical records reflect that the first physician to refer to the employee's condition as "permanent" was Dr. Porter in his report of January 8, 1991.  He stated that the employee's condition "does appear stable presently."  There was no indication in the doctor's report, however, that he was even aware of the requirements of AS 23.30.265(21), or much less adhered to them.  Similarly, Dr. Hong's report of October 28, 1991, mentions that the employee's condition was permanent, but no indication was given that AS 23.30.265(21) was consulted.  Also, we find it is illogical for the doctor to say the employee's condition was medically stable, but at the same time prescribe further intensive physical therapy with him and two to three more months of physical therapy with the Alaska Hand Rehabilitation Center.


Subsequent to Dr. Hong's October 1991 report, the employee was evaluated by Dr. Rosomoff and his associates in Miami in April 1992.  They made no mention of the employee being medically stable.  On the contrary, they suggested she undergo a month-long rehabilitation program at their facility. When Dr. Horning evaluated the employee on July 6, 1992, he expressed the opinion that the employee could return to work provided she had further biofeedback, and the work did not subject her to stress.  No mention was made that the employee was "medically stable" as defined in AS 23.30.265(21).


However, on October 7, 1992, Dr. Hong was provided with a copy of AS 23.30.265(21) and based on his reading of it, he found the employee's condition had reached "medical stability," as of that date.


We find that before October 7, 1992, no physician had determined that the employee's condition had reached "medical stability" within the meaning of AS 23.30.265(21).  We find that on October 7, 1992, Dr. Hong was provided with the statutory definition of medical stability, and based on it he was of the medical opinion that the employee was "medically stable."  Based on this evidence, we conclude that the employee was medically stable on October 7, 1992.  Consequently, we conclude that the employee was not entitled to either TTD or TPD benefits after that date.

II. What TTD and TPD benefits are to be paid.


In reviewing the information provided to us, we find that we cannot answer these questions at this time.  The July 1995 and January 1996 letters from Mr. Baranow to Mr. Tesche set forth approximations of when TTD was due, and these were based on certain assumptions.  These figures referred to TTD benefits owed, but not TPD benefits owed.  We find further clarification is needed on these matters so that a concise award of TTD benefits and/or TPD benefits can be made.  We encourage the parties work together to ascertain what TTD and TPD benefits, if any, are owed.  We retain jurisdiction over this matter if it cannot be resolved by the parties.

III.  Appropriate PPI rating.


The medical records reflect that the only physician to give the employee a proper PPI rating was Dr. Voke.  First, on July 11, 1994, the doctor found the employee medically stable.  On October 22, 1994, Dr. Voke applied the American Medical Association's Guides to the Evaluation of Permanent Impairment, (3rd. ed. 1988)(Guides), to the inclinometer readings, and concluded the employee PPI rating was 13.5% of the whole person.  Since the employer has already paid PPI benefits based on a 15% rating, the employee is not entitled to any additional PPI benefits.  


We do not rely upon the PPI rating given by Glick because she is not a physician, and there is no evidence that her rating was based on the Guides.  Likewise, Dr. Hong's PPI rating cannot be used because there is no indication that he utilized the Guides.

IV.  Medical expenses.


We find that medical expenses set forth in Mr. Baranow's letter on July 28, 1995 are necessary and reasonable.  We find  treatments the employee received from Dr. Hong were reasonable and necessary because, according to the employee, they reduced her pain.  Dr. Hong explained that the manner in which he administers the trigger point injection is unique and could not be duplicated by physicians in Alaska.  In addition, the employer initially sent the employee to Dr. Hong for treatment because it believed his treatment procedure was necessary and reasonable.  Accordingly, we conclude the employer must pay Dr. Hong's charges.


Based on the employee's testimony and Dr. Hong's opinion, the TENS unit was very beneficial in treating the employee's condition.
  We find that Dr. Ferris was selected to carry out Dr. Hong's treatment in Alaska.  We find that Dr. Hong many times stated that Alaska Hand Rehabilitation therapy was necessary to treat the employee's condition. We conclude the employer must pay for Dr. Ferris' treatment and the therapy at Alaska Hand Rehabilitation.  


We find that Dr. Kappes expenses were incurred solely in the treatment of the employee, and were not related to the employee's retirement claims.  We conclude the employer must pay Dr. Kappes' charges. 

V.  Transportation Expenses.


We cannot ascertain with any certainty from Mr. Baranow's July 28, 1995 letter the travel expenses incurred for the employee's compensation claim or her retirement claim.  We request the parties to try and resolve this issue.  We retain jurisdiction over this issue if it cannot be resolved by parties.


ORDER

1. The employee's condition had reached "medical stability" on October 7, 1992.  All temporary disability benefits ceased on that date.


2. The parties are directed to try to resolve what TTD and TPD benefits, if any, are owed the employee.  We retain jurisdiction over this issue if the parties cannot be resolved it.


3. The employer shall pay the employee's medical expenses in accordance with this decision.


4. The employee is entitled to PPI benefits based on Dr. Voke's 13.5% whole person rating determined on October 22, 1994.


5. The parties are directed to try to ascertain the employee's transportation expenses attributable to her workers' compensation claim.  We retain jurisdiction over this issue if the parties cannot resolve it.


Dated at Anchorage, Alaska this 17th day of July, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder          


Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn              


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Lisa L. Coffey, employee / applicant; v. Municipality of Anchorage, employer (self-insured) / defendant; Case No.9000177; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of July, 1996.

                             _________________________________

                             Brady D. Jackson III, Clerk
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     � Our records do not reflect that Glick gave the employee a 40% PPI rating on May 30, 1991.  However, the parties have, in essence, stipulated to this fact and, therefore, we will accept it as a fact. 


     � In Coffey v. Municipality of Anchorage, AWCB Decision No. 95-0328 (November 30, 1995), we had granted the employer's request that the employee provide it with information.  This letter was in the employee's response to this decision and order.


     � At the hearing, there was some confusion voiced about the TENS unit being stolen, and whether it was owned by the employer or was being rented by it.  We direct the parties to try to resolve these questions.  We retain jurisdiction over this issue if the parties cannot resolve it.





