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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BERNICE C. JONES,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9501288

STATE OF ALASKA,



)


DEPARTMENT OF PUBLIC SAFETY,
)
AWCB Decision No. 96-0309








)




Employer,


)
Filed with AWCB Anchorage 




  Defendant.

)
    July 30,1996

___________________________________)


We heard the employee's Petition for Review of the Reemployment Benefits Administrator (RBA) Designee determination of ineligibility for reemployment benefits in Anchorage, Alaska on July 25, 1996. The employee represented herself; Assistant Attorney General Patricia Bailey represented the employer. We closed the record at the conclusion of the hearing.


ISSUE

Did the RBA Designee Mickey Andrew abuse her discretion in determining the employee ineligible for reemployment benefits under AS 23.30.041(d)?


SUMMARY OF EVIDENCE

The employee developed carpal tunnel syndrome while working as a Radio Dispatcher II for the employer, and submitted an injury report on January 17, 1995. The employer accepted the claim and provided benefits under the Alaska Workers' Compensation Act. She came under the care of Robert W. Lipke, M.D., who performed right carpal tunnel release surgery on July 10, 1995. Her recovery was limited, and on December 15, 1995 Dr. Lipke indicated she could not return to her work, and recommending vocational rehabilitation. He gave her a nine percent whole-person impairment on May 6, 1996.


The employee underwent an eligibility evaluation with Rehabilitation Specialist Robert Sullivan. On May 6, 1996, at the request of Mr. Sullivan, Dr. Lipke found the employee had the physical capacity to return to two positions she held in the ten years before her injury, as those positions are described in the U.S. Dep't. of Labor "Selected  Characteristics of Occupations as Defined in the Dictionary of Occupational Titles" (SCODDOT). Those positions were: "Child Monitor" and "Dispatcher, Motor Vehicle" (which does not involve the reporting required in dispatching for Public Safety). The child monitoring position was given limited approval, restricting it to care of older children who would not need to be lifted. In his June 4, 1995 Eligibility Report Addendum No.2, Mr. Sullivan found the child monitoring position readily available in the Alaska labor market. On June 11, 1996 RBA Designee Mickey Andrews issued a decision denying reemployment benefits under AS 23.30.041(e)(2). The employee filed an Application for Adjustment of Claim, appealing this decision on June 25, 1996. 


At the hearing the employee testified that she has suffered from severe agoraphobia since the mid-1980's, that she underwent treatment through Mental Health in Soldotna and was placed on medication for two years. Although the medication was somewhat effective, it had undesirable side effects and is not generally used by medical providers now, except in extreme cases. She testified that she eventually adapted her life and environment to cope with the condition. She testified that she once did work as a babysitter, but the work was for her mental health counselor, with whom she had established a relationship which made that possible.


She testified that she is generally unable to enter other persons' homes without suffering panic attacks, even the homes of friends. She lives in a 16' x 20' cabin, without running water or electricity, and could not legally take children into her home. She believes that she is consequently psychologically unable to work as a babysitter. She admitted that she did not discuss this condition with Mr. Sullivan or the physician treating her carpal tunnel syndrome, as it is not something she talks about to others unless necessary. She did not anticipate that the child monitor position could possibly be approved because of her lifting restrictions. She testified that she consulted a counselor yesterday, Kathleen Dinnes, and was urged to get additional testing. She requested us to have her eligibility re-examined. 


The employer argued that the RBA Designee made the appropriate decision under the plain terms of AS 23.30.041(e)(2), considering the evidence available to her. It argued that there was no abuse of discretion, and that the decision should be affirmed under AS 23.30.041(d).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
STANDARD OF REVIEW

Under AS 23.30.041(d), we must uphold a decision of the RBA absent "an abuse of discretion on the administrator's part."  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  An agency failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black's Law Dictionary 25 (4th ed. 1968).


In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above but also expressly includes reference to a substantial evidence standard:  


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  

AS 44.62.570.


On appeal to the courts, our decisions reviewing the RBA's actions are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads our panels to apply a substantial evidence standard in their review of an RBA determination. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).

II.

DID THE RBA DESIGNEE ABUSE HER DISCRETION?

AS 23.30.041(e) provides, in part:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for(1) the employee's job at the time of injury; or (2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury. . . .


The task of determining whether an abuse of discretion has taken place is complicated by our practice of allowing additional evidence into the record at the review hearing. The practice is based on the rationale expressed in several Superior Court opinions addressing that issue on appeal of our review hearings.  After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether the RBA's determination was supported by substantial evidence and therefore reasonable.  Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).  If in light of all the evidence it appears that the RBA's determination is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter back for reexamination of the evidence and necessary action.


In this case the record reflects that the employee's attending physician approved her physical capacity to perform two of the positions she held during the 10 years before her injury. The Rehabilitation Specialist found a labor market in Alaska for one of those positions. The statute at AS 23.30.041(e)(2) is clear that under those facts the employee would not normally be eligible for reemployment benefits. Nevertheless, new evidence of a severe psychological condition which may well affect her vocational capabilities came to light in the hearing. We recognize the sensitive nature of this evidence, and find credible the employee's explanation of why it was not raised earlier. 


The medical records concerning this condition are not available to us as yet, and how this condition may factor into her vocational capacity needs to be fully evaluated by the appropriate professionals. Although the RBA Designee clearly acted reasonably on the evidence she had available, the RBA Designee decision did not consider the employee's mental illness. Under the rule adopted by the court in Yahara we must conclude that the decision could not be reasonable until all the substantial evidence available to us in the hearing has been considered. As the decision was made without awareness of the employee's agoraphobia, we find an abuse of discretion within the meaning of AS 23.30.041(d). We will refer the matter back to the RBA for reconsideration.



ORDER

The determination of the employee's ineligibility for reemployment benefits by the  Reemployment Benefits Administrator Designee is voided under AS 23.30.041(d). The question is referred back to the Reemployment Benefits Administrator for reconsideration in light of the additional evidence cited in this decision.


Dated at Anchorage, Alaska this 30th day of July, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters            


William Walters, 



Designated Chairman



 /s/ Philip Ulmer               


Philip Ulmer, Member



 /s/ Patricia Vollendorf        


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Bernice C. Jones, employee / applicant; v. State of Alaska, Department of Public Safety, self-insured employer / defendant; Case No.9501288; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th day of July, 1996.

                             _________________________________

                             Charles Davis, Clerk
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