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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAMES D. JUSTUS,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9308359

ALASKA PULP CORPORATION,


)









)
AWCB Decision No. 96-0312




Employer,


)









)
Filed with AWCB Anchorage



and




)
    July 31, 1996








)

ALASKA TIMBER INSURANCE EXCHANGE,
)








)




Insurer,


)




  Defendants.

)

___________________________________)


We met in Juneau on 16 July 1996 to decide Employee's claim for per diem payments, and payment of temporary total disability (TTD) compensation at the Alaska rate.
  Employee is not represented by an attorney, but was represented at our telephonic hearing by his wife, Jennifer Justus.  Defendants are represented by Claims Manager Pamla Scott.  We closed the record and concluded our deliberations on 16 July 1996.


ISSUES

1.  Are Defendants responsible for Employee's medical travel expenses from 12 December 1994 through 3 March 1995 while he received medical care in Washington?


2.  Are Defendants responsible for the payment of TTD compensation at the Alaska or the Tacoma, Washington rate during that three-month period?


3. Are Defendants responsible for the payment of interest? 


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

On 7 May 1993, while working at Employer's Rowan Bay Camp as a timber cutter, Employee tripped and fell while carrying his chainsaw on his right shoulder.  When he fell, he aggravated an already sore right shoulder.  He took two days off, then returned to his regular work.  Due to increased pain when he returned to work, he saw Physician Assistant Roland Donisi on 11 May 1993.  PA Donisi works under the supervision of Bob Hunter, M.D., at the Sitka Medical Center.  A strain of the right trapezius muscle, aggravated by continued exertion, was diagnosed and Employee was taken off work for five days.  (Donisi report, 11 May 1993.)


Defendants accepted Employee's injury as compensable, and paid TTD compensation at the rate of $355.56 from 11 May 1993 through 16 May 1993.  The first payment, made in May 1993, was mailed to Employee at a Sitka post office box.


Employee saw Dr. Hunter at the Sitka Medical Center in January 1994.  He had not missed any additional work, but was experiencing radiating pain from the anterior tip of his shoulder to his right ear and jaw.  Employee was concerned about his ability to work at full capacity when the Rowan Bay camp opened in March.  Dr. Hunter diagnosed "probable tendinitis, right shoulder-post traumatic."  Dr. Hunter noted Employee and Mrs. Justus, who was newly pregnant, were moving to Rowan Bay.  He stated "[Employee] will return for orthopedic evaluation with Dr. Kullbom
 this winter and will schedule his own appointment through Sitka Community Hospital."  (Hunter chart note, 20 January 1994.  


In May 1994 Dr. Hunter reported Employee had missed his appointment with Dr. Kullbom due to bad weather.  Employee's right-shoulder pain had gotten worse.  Dr. Hunter referred Employee to Dr. Boettcher, who was expected to be in Sitka that day,
 for an orthopedic evaluation.  (Hunter report, 25 May 1994.)  Employee continued to work, and apparently never saw Dr. Kullbom or Dr. Boettcher.


On 12 December 1994 Employee saw Art L. Foley, M.D., in Olympia, Washington.  As Employee continued to work, the pain began to radiate to his right elbow and hand.  Dr. Foley scheduled Employee to see a neurologist for a nerve conduction study, and to see an orthopedic surgeon for a rotator cuff and AC joint evaluation.  (Foley report, 12 December 1994.)


On 20 December 1994 Employee was seen by K. L. Partlow, III, M.D.  He noted from Employee's history that he "had continuing symptoms without much in the way of treatment over a couple of years."  Dr. Partlow concluded Employee's symptoms were related to "a chronically inflamed supraspinatus with weakness and a tight posterior capsule."  He took Employee off work for eight weeks and prescribed a "stretching exercise program for the posterior capsule and a rehab exercises program for the shoulder."


Defendants resumed payment of TTD compensation beginning 12 December 1994.  Employee's checks were mailed to Lacey, Washington.  Because he was in Washington, his TTD compensation was paid at the rate of $328.18 per week, for the period 12 December 1994 through 31 December 1994.  The TTD rate was based on a 1994 cost-of-living ratio for the Tacoma area of .923 ($355.56 x .923 = $328.18).  (Compensation Report, 23 December 1994.)  Effective 1 January 1995 his compensation rate was adjusted to $328.89 based on a 1995 cost-of-living ratio of .925 for Tacoma.  ($355.56 x .925 = $328.89.)  (Compensation Report 6 January 1995.)


Employee continued to have pain and a positive impingement sign.  He returned to Dr. Partlow who gave him a Cortisone injection, and kept him off work for three more weeks.  (Partlow report, 31 January 1995.)  In February Dr. Partlow decided to order an MRI due to continued weakness and pain with exertion.  (Partlow report, 21 February 1995.)


A right-shoulder MRI was performed on 28 February 1995.  It showed degenerative joint disease, but no rotator cuff tear.  Based on those results, Dr. Partlow postponed arthroscopic surgery and instructed Employee to continue the exercise program.  At Employee's request, he released Employee to return to work.  (Partlow report, 3 March 1995.)  Employee was paid TTD compensation at the rate of $328.89 from 1 January 1995 through 5 March 1995.  (Compensation Report 17 March 1995.)


Employee returned to work on 6 March 1995.  On 14 October 1995, in an unrelated incident, Employee was hit in the face and left eye by a tree branch.  He received an eye injury and facial fracture, and was flown to Harborview Medical Center in Seattle for treatment.


At hearing Mrs. Justus testified she and Employee had been living in Rowan Bay until June 1994 when they moved to Elf Point, a logging camp outside Ketchikan.  In August 1994 they moved to Wrangell.  


Mrs. Justus testified that by December 1994 Employee's shoulder was still unimproved and he was barely able to work due to the pain.  She said there were no specialists in Wrangell, and Employee was unable "to get any answers" about his medical condition.  She also testified Employee had been referred to Dr. Kullbom "a couple of times," testified it was difficult to get appointments with Dr. Kullbom, and testified that Employee missed his appointments with Dr. Kullbom due to bad weather conditions.  Those appointments were never rescheduled.  She testified that for those reasons, Employee went to Olympia for medical treatment.  She testified Employee's  air fare for the flight to Olympia and return to Wrangell was reimbursed by Insurer.


Mrs. Justus testified that upon arrival in Olympia, Employee contacted Connie Manske, Insurer's Claims Adjuster, who scheduled the appointment with Dr. Foley, a "hand specialist."   Mrs. Justus also testified that during the time she and Employee were in Washington for his medical care, 12 December 1994 through 3 March 1995, they maintained their residence in Wrangell.  She argued, therefore, they never "resided" in Washington.  She argued that since Insurer paid for Employee's travel to Washington, Insurer should be responsible for Employee's living costs such as meals, lodging, and mileage reimbursement for medical-related travel.  


Mrs. Justus testified that while in Olympia, she and Employee maintained close contact with Insurer, keeping Insurer informed of Employee's medical condition and status.  While in Olympia, she and Employee stayed at many different places, including her mother's home in Lacey, Employee's parents' home in SeaTac, Washington, and a hotel.  Mrs. Justus also testified Ms. Manske left ATIE, and Employee's claim was then adjusted by "Jeannette."
  Mrs. Justus testified Jeannette has now also left Insurer's employment.  


She stated she was confused about procedures due to the change of adjusters, and that she and Employee did only what the doctor and insurance company told them to do. 


At hearing, Ms. Scott testified Insurer did not send Employee to Washington for medical care.  She testified that on 6 December 1994 Employee called Insurer to inform them he was in Lacey, Washington and requested to see a doctor, which Insurer approved.  She also informed us that Ketchikan orthopedists Dr. Kullbom and Dr. Dix travelled to Wrangell and Craig, and that Employee could have received the same medical treatment if he had remained in Wrangell.


Employee requests payment for his mileage, and reimbursement for lodging and meals at the rate of $60.00 per day while he was in Washington receiving medical care from Drs. Foley and Partlow.  He also requests reimbursement for the $26.67 per week which his compensation rate was reduced due to the out-of-state cost-of-living adjustment and payment of interest.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Medical Travel Expenses 

Defendants do not dispute that Employee is entitled to medical and related benefits for his shoulder injury.  AS 23.30.095(a).  


"Medical and related benefits" includes, but is not limited to transportation charges to the nearest point where adequate medical facilities are available.  AS 23.30.265(20).


8 AAC 45.084 provides in pertinent part:


  (a) This section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment.


  (b) Transportation expenses include


    (1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisory employees for travel on the given date if the usage is reasonably related to the medical examination or treatment;


  . . . .    


  (e) A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee.  Reimbursable expenses may not exceed the per diem amount paid by the state to its supervisory employees while travelling.


Defendants argue they are not responsible for Employee's mileage allowance, lodging, meals, or other medical-related travel expenses, because Employee could have obtained the same medical care in Wrangell.


In Alcan Electric v. Bringman, 829 P. 2d 1187 (Alaska 1992), the claimant sought payment of his transportation costs to California and payment for the medical treatment he received while there.  The Alaska Supreme Court held a Workers' Compensation claimant is entitled to out-of-state medical treatment when equally beneficial treatment is not available in Alaska.  


As discussed below, Employee does not dispute that he could have obtained the same medical services in Alaska.  We find, however, that Bringman is distinguishable from the case now before us, because Insurer paid for Employee's air fare to Washington, and paid for the medical treatment he received while in Washington.  Having done so, we find Defendants waived the right to object to the other costs related to the medical care Employee received in Washington.


We find Employee is entitled, under 8 AAC 45.084(b)(1), to payment of the mileage rate
 for use of a private automobile to obtain medical examinations and treatment while in Washington.


8 AAC 45.084(e) requires employers to pay for meals and lodging when an employee is away from home for the purpose of "obtaining necessary medical treatment . . . ."  Defendants do not dispute that the medical treatment Employee obtained in Washington was necessary, but assert the treatment was available in Wrangell, which would make any payments for meals and lodging unnecessary.


Mrs. Justus' undisputed testimony was that Employee's air fare to and from Olympia, Washington was reimbursed by Insurer.  Ms. Manske, Employee's adjuster at the time Employee travelled to Washington, was not available at hearing to explain why Insurer paid Employee's air fare.  We infer Insurer agreed to pay for Employee's round-trip transportation to Washington in order for him to receive necessary medical treatment.  Absent evidence to the contrary, we so find.  Furthermore, the record supports Employee's claim that while he was still in Alaska, some appointments with and referrals to orthopedic specialists were made, but never occurred due to weather-related transportation problems.  We find Defendants are responsible for Employee's allowable meal and lodging costs. 


Although Employee requested per diem payments at $60 per day, we find he should be reimbursed for only those expenses authorized under 8 AAC 45.084(b)(1) and (e).  


We find Employee should submit to Insurer his mileage for travel by private automobile to and from the medical facility for his six medical appointments.  Employee should also submit to Insurer any receipts he has for his meals and lodging he purchased while in Washington during the period 12 December 1994 through 3 March 1995.  We find, in accord with 8 AAC 45.084, Defendants must reimburse Employee for the mileage driven, and the reasonable cost of meals and lodging he purchased during that period.


Compensation Rate while in Washington

AS 23.30.175(b) provides in pertinent part:


The following rules apply to benefits payable to recipients not residing in the state at the time compensation benefits are payable:  


  (1) the weekly rate of compensation shall be calculated by multiplying the recipient's weekly compensation rate calculated under . . . AS 23.30.185 . . . by the ratio of the cost of living in the area in which the recipient resides to the cost of living in this state;


  (2)  the calculation required by (1) of this subsection does not apply if the recipient is absent from the state for medical or rehabilitation services not reasonably available in the state.


Employee argues that because he maintained his residence in Alaska, during the time he was in Washington receiving medical care, he was not "residing" in Washington, so the out-of-state cost-of-living ratio is inapplicable.  We have not previously decided that issue, and neither the statute nor regulations define "residing."  


Employee argues that his compensation rate should not be reduced to the Tacoma rate because he remained an Alaska resident.  This is a reasonable argument when we consider, as we have, that he was still required to contend with the cost of living in Alaska during the period he was in Washington.  The law, however, does not support Employee's position.  AS 23.30.175(b)(2) provides that when an employee is absent from Alaska to obtain medical care, as Employee asserts he was, the cost-of-living adjustment is to be applied, unless the medical care is not reasonably available in Alaska.  


We are well aware that the medical services Employee received in Olympia, are also available in Juneau, Ketchikan, and probably other cities in Southeast Alaska.  The services are also available in Anchorage and Fairbanks.  Ms. Scott informed us the services were available in Wrangell, Sitka, and Craig.  No evidence has been presented which indicates the medical services Employee received in Olympia are unavailable in Alaska, or that it was unreasonable for Employee to obtain those services in Alaska.  Accordingly, we find the medical services Employee received were reasonably available in Alaska, and find the cost-of-living adjustment is not made inapplicable by AS 23.30.175(b)(2).  As that statute prescribes only limited circumstances when the cost-of-living adjustment is not to be applied, we find Insurer properly reduced Employee's compensation to the Tacoma rate.  Accordingly we find no compensation rate adjustment is due.


Interest

8 AAC 45.142 provides:


  If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


Although we have determined Employee may be entitled to reimbursement for mileage, lodging, and meals, we find no interest is due.  Employee sought per diem payments for the three-month period he was in Washington.  We have found, however, that Employee must first submit his mileage and receipts for lodging and meals to Insurer for reimbursement.  Since he has not yet done so, no medical travel expenses are due at this time.  Therefore, no interest is due.


ORDER

1.  Employee shall submit his claim for mileage, meals and lodging to Insurer for payment, and Insurer shall pay the allowable expenses, in accord with this decision.


2.  Employee's claim for a compensation rate adjustment is denied and dismissed.


3.  Employee's claim for payment of interest is denied and dismissed.


Dated at Anchorage, Alaska this 31st day of July, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                     


Lawson N. Lair, Designated Chairman



 /s/ Nancy J. Ridgley              


Nancy J. Ridgley, Member



 /s/ James G. Williams             


James G. Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James D. Justus, employee / applicant; v. Alaska Pulp Corporation, employer; and Alaska Timber Insurance Exchange, insurer / defendants; Case No. 9308359; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of July, 1996.

                             _________________________________


                   Mary E. Malette

SNO

�








     �The Prehearing Summary of 24 January 1996 lists the issues as "TPD 12/94 through 3/95; comp rate adjustment; interest; and difference between WA COLA and AK rate while he was in WA for medical treatment; 3 day waiting period never paid."  At hearing, Employee clarified his claim, and narrowed it to the three issues listed below.


     �Dr. Kullbom is a Ketchikan orthopedist.  


     �Dr. Boettcher is a Seattle orthopedist who travels to Sitka to see patients.  We have no information about the frequency or duration of his visits to Sitka.


     �We note that Compensation Reports prepared during the period between 21 May 1993 and 6 January 1995 were prepared and signed by Claims Adjuster Connie Manske.  A Compensation Report dated 17 March 1995 is signed by Claims Adjuster Jeannette Gardner.


     �It is not disputed that the mileage rate for the period in question was $.30 per mile.





