[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

AZHAR H. MALIK,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9323161

ARCTIC ALASKA FISHERIES,


)








)
AWCB Decision No.96-0323




Employer,


)








)
Filed With AWCB Anchorage



and




)
    August 8, 1996








)

EAGLE PACIFIC INSURANCE CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


This matter was heard on July 10, 1996, in Anchorage, Alaska.  The employee was not present, but participated telephonically from Honolulu, Hawaii.  He represented himself.  The employer and its insurer were represented by attorney Laura L. Farley.  The record closed at the conclusion of the hearing.


ISSUE

Whether we should exercise our discretion under AS 23.30.095(k) to order a Second Independent Medical Evaluation (SIME).


SUMMARY OF THE EVIDENCE

It is undisputed that on September 23, 1993, the employee injured his back while on a fish processing boat.  He claims he was coming down some slippery steps when he fell to the deck.


After the accident, the employee started treating with Wally Krengel, M.D.  On November 1, 1993, the doctor wrote:


Mr. Malik has had some minor improvement of his back pain.  He was found to have a positive HLA B27, which is highly correlated with ankylosing spondylitis.  This, in fact, may be related to his back pain.  I have recommended he get an opinion from a rheumatologist regarding whether or not his back pain is a manifestation of ankylosing spondylitis or whether he simply has a "false/negative" HLA B27, and he has a typical back strain.


After being treated by David R. Clawson, M.D., on December 9, 1993 the doctor reported:


The patient  states that while aboard a ship on 9-22-93 he slipped and fell forward.  He had the gradual onset of low back pain.  The next morning he had difficulty getting out of bed.  He was  flown to Dutch Harbor where he was evaluated in the emergency room.  It was subsequently recommended that he follow up with an orthopedic surgeon.


The patient returned to Seattle and was seen in a Chec Medical Center, and then seen by Dr. Wally Krengel.  X-rays were taken at that time which were reportedly normal.  The patient has had an MRI which was also normal by report.  The patient had various labs done on him including an HLAB-27 which was positive. . . . 


At the employer's request, the employee was evaluated by Lee B. Silver, M.D., F.A.C.S., on December 27, 1995.  From his examination and record review, Dr. Silver concluded: (1) the magnetic resonance image (MRI) performed in 1993 for Dr. Krengel  was normal; (2) the employee was physically capable of returning to his work at time of injury by October 22, 1993; (3) the employee's condition was medically stable as of October 22, 1993; and (4) there is no indication that the employee needs further medical treatment.


On May 10, 1996, Jeffrey J. Lee, M.D., the employee's treating physician wrote:


Most recently, Mr. Malik underwent a lumbar MRI scan (5/6/96), which was reported as showing a mild right greater than left L5-S1 disk bulge.


In the absence of lower extremity neurologic deficits, and his signs of psychogenic overlay, I do not believe that any surgical treatment is indicated.  I consider his condition stable and rateable.  With regards to work status, he should be able to work on a light duty basis with lifting limits to 25-30 lbs.


At this point, I do not have more to offer him, and will see him on an as-needed basis as a consultant.


At a prehearing conference held on June 4, 1996, the parties agreed there were various medical disputes in this case, and that a SIME needed to be performed.  They agreed to complete and submit SIME forms setting forth the medical disputes in question.  Both parties submitted their SIME forms timely.  Based on the reports of the physicians who had seen  the employee, the parties outlined the medical disputes as follows:


A.  Causation:  Whether the slight asymmetric disc bulging revealed in the magnetic resonance image (MRI) scan taken on May 10, 1996, was caused by the September 23, 1993 injury.


B.  Need for Medical Treatment:  Whether medical treatment was reasonable and necessary after November 1993.


C.  Functional Capacity:  Whether the employee is presently capable of performing light duty work with a  lifting limit of 25-30 pounds, or whether he was capable of returning to his work at the time of injury after October 22, 1993.


D.  Whether the employee's condition became medically stable on May 10, 1996, or October 22, 1993.


On July 1, 1996, the employer filed a petition requesting the SIME be performed in Honolulu, Hawaii because of the expense and inconvenience of having it done in Anchorage, Alaska.  The employer further stated:


The employee resides in Hawaii and has received most of his medical treatment in that State.  Additionally, the employer's independent medical evaluation was done by a doctor in the State of Hawaii.  For consistency and to avoid unnecessary expense and inconvenience, the employer requests that the Board allow employee's SIME to be conducted by a doctor in Honolulu, Hawaii.


At the hearing, the parties once again requested we exercise our discretion under AS 23.30.095(k) and order a SIME.  The employee agreed with the employer's petition to allow the SIME to be performed in Hawaii.  The parties said they did not know any orthopedic physicians in Hawaii possessing the qualifications and experience to perform an SIME in this case.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k)
 provides:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .


Based on the medical reports submitted by Drs. Lee, Clawson, Krengel, and Silver, we find that numerous, serious medical disputes exist regarding causation, reasonableness of treatment, functional capacity, and medical stability.  Accordingly, we find it appropriate to exercise our discretion under AS 23.30.095(k).   We find from the nature of the employee's condition that the SIME should be performed by a physician specializing in orthopedics.  


At this point we need to address the parties' request that the SIME be performed in Honolulu, Hawaii.  We find the employee resides in Hawaii, and received most of his medical treatment there.  We find it would be very expensive to have the employee return to Alaska for the sole purpose of undergoing a SIME. Considering the convenience to the parties, and the expenses that would be involved in returning the employee to Alaska, we believe it would be best for all concerned to order the SIME to be performed in Honolulu, Hawaii.  However, by statute and regulations we are prohibited us from taking such action.  As noted above, AS 23.30.095(k) provides that an SIME can only "be conducted by a physician or physicians selected by the board from a list established and maintained by the board."


Further, 8 AAC 45.092 provides in part:


(e) In selecting an independent medical examiner to perform an examination under AS 23.30.095(k), the board or its designee will consider these factors in the following order:



(1) The nature and extent of the employee's injuries;



(2) the physician's specialty and qualifications; 



(3) the physician's experience in treating injured workers in this state or another state;



(4) the physician's impartiality; and



(5) the proximity of the physician to the employee's geographic location.  


(f) If the board or its designee determines that the list of independent medical examiners does not include an impartial physician with the specialty, qualifications, and experience to examine the employee, the board or its designee will notify the employee and employer that a physician not named on the list will be selected to perform the examination.  The notice will state the board's preferred physician's specialty to examine the employee.  Within 10 days after notice by the board or its designee, the employer and employee may each submit the names, addresses, and specialties of no more than three physicians.  If both the employee and the employer recommend the same physician, that physician will be selected to perform the examination.  If no names are recommended by the employer or employee or if the employee and employer do not recommend the same physician, the board or its designee will select a physician, but the selection need not be from the recommendations by the employee or employer.    


In the recent case of Young v. City of Unalaska, AWCB Decision No. 96-0170 (April 30, 1996), another panel was faced with even more compelling reasons for having the employee's SIME conducted by an out-of-state physician.  After reviewing AS 23.30.095(k) and 8 AAC 45.095(e) and (f), however, it concluded:  "[T]he SIME must be performed by a physician presently on our list unless we find the physician on our list is not impartial or lack the qualifications or experience to perform the examination. . . ."  (Citing Meinema v. Anchorage School District, AWCB Decision No. 95-0026 February 1, 1996).  Reluctant as we are to require the employee to return to Alaska for an SIME, we nevertheless agree with the panel's reasoning in Young and adopt it here.  Accordingly, we deny the parties' request to have the SIME  performed in Honolulu, Hawaii.


The two physicians specializing in orthopedics on our list are Douglas Smith, M.D., and Edward Voke, M.D.  Since the parties have not indicated a preference, we select Dr. Voke to perform the SIME.  If, for some reason, Dr. Voke cannot perform the SIME, we select Dr. Smith to perform it.


ORDER

1.  Dr. Voke shall perform the SIME, and if he cannot do it, the Dr. Smith shall perform the evaluation.


2.  The parties shall proceed as follows:


    A.  All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  The parties may submit up to three questions within 15 days of the issuance of this decision and order for us to consider including in the letter to the SIME physician.  The questions should relate to the issues currently in dispute under AS 23.30.095(k).


    B.  The employer shall prepare two copies of all medical records in its possession, including physician's depositions, put the copies in chronological order by date of treatment, number the pages consecutively, put the copies in two binders, and serve the binders on the employee with an affidavit verifying the binders contain copies of all medical records in the employer's possession regarding the employee.  This must be done within 10 days of the issuance of this decision and order.


    C.  The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us with 10 days after the employee receives them, together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us, the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer together with an affidavit stating it is identical to the binders filed with us.  The employee shall serve the employer and file the binders with us within 10 days of the issuance of this decision and order.


    D.  If either party receives additional medical records or physicians' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions.


    E.  The parties shall specifically identify the film studies which have been done and which films the employee will hand carry to the SIME physician.  The employee shall prepare the list within 10 days of the issuance of this decision and order, and serve it on the employer.  The employer shall review the list for completeness.  The employer shall file the list with us within 15 days of the issuance of this decision and order.   


    F.  Other than the film studies which the employee hand carries to the SIME physician and the employee's conversation with the SIME physician's office about the examination, neither party shall have contact with the SIME physician, the physician's office, or give the SIME physician any other medical information, until the SIME physician has submitted the SIME report to us.


    G.  If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician's office.


Dated at Anchorage, Alaska this 8th day of August, 1996.



ALASKA WORKERS' COMPENSATION BOARD



Russell E. Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf     


Patricia A. Vollendorf, Member



 /s/ Florence S. Rooney         


Florence S. Rooney, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Azhar H. Malik, employee / applicant; v. Arctic Alaska Fisheries, employer; and Eagle Pacific Insurance Co., insurer / defendants; Case No.9323161; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of August, 1996.

                             _________________________________

                             Mary E. Malette, Clerk
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     � Amended by Chapter 75, §4, SLA 1995.


     � Regarding the creation of this list, see 8 AAC 45.092(b).





