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)
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___________________________________)


Employee's claim for medical and disability benefits, as well as attorney's fees, was heard at Anchorage, Alaska on July 23, 1996.  Attorney William Soule represents Employee.  Attorney Robert Griffin represents Defendants.  The record closed at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed Employee suffered a compensable, work-related injury to his right foot on July 26, 1988. Defendants paid benefits for a period of time.  Now there is a dispute about whether the 1988 injury is a substantial factor in Employee's current problems and need for right foot surgery.


It is also undisputed Employee had bilateral, congenital foot problems.  He had his first surgery at age four.  He described the surgery as "cutting my feet and putting them back together."  (Dere Dep. at 29.)  


His next surgery was in 1975; the surgery was performed by George vWichman, M.D.  Dr. vWichman performed a surgical osteotomy of both feet which improved the function of his left foot, but did not improve the right foot's function.  Dr. vWichman reported: "Again, this youngster has an abnormal weight bearing structure of the foot and this may not correct all his problems.  If he continues to have problems a triple arthrodesis, with a wedge resection of the midtarsal area to correct [the] extreme cavus formation may be necessary."  (Anchorage Community Hospital Surgical Report, April 21, 1975). 


On April 7, 1982 Dr. vWichman excised a chronic bursitis on Employee's right foot.  (Dr. vWichman Operative Report April 7, 1982.)  He had three follow up visits, and there is no mention of further problems until July 14, 1982 when Employee reported dropping a 2 x 4 on the top of his right foot on July 13, 1982. (Dr. vWichman chart notes for April 9, April 16, May 13, July 14, 1982.)  Dr. vWichman diagnosed a "contusion" of the right foot, and excused him from work for one day.  (July 14, 1982 chart note and To Whom It May Concern note.)  This was a compensable injury while working for Employer. (AWCB Case No. 8212724.)


On December 6, 1982 Employee saw Dr. vWichman for right foot pain.  Dr. vWichman believed his right foot had not healed because of the cavovarus deformity.  He and another physician recommended an osteotomy, which was performed in December 1982.  (Dr. vWichman December 6, 1982 chart note; Humana Hospital Discharge Summary December 19, 1982.)  Employee's recovery was slow "since the entire structure of the foot has been changed."  (Dr. vWichman April 13, 1983 Physician's Report.)  


In August 1983, after Employee had returned to work for Employer, another surgery was done to remove a painful bone spur resulting from the osteotomy.  Dr. vWichman took him off work for a couple of weeks.  (Dr. vWichman August 9, 1983 and September 6 Physician's Reports.)  In a November 2, 1983 report, Dr. vWichman stated: "The surgery appears to have helped him but did not cure the basic problem that of rigidity and high arch.  I believe he has reached a stationary condition and has a 30% impairment of his foot as a result of the injury." 


Employee testified he returned to work, wearing special shoes.  He had no further problems until he smashed his foot in 1984. (Dere Dep. at 36.)  In March of 1984 Employee reported dropping a sewer drain lid on his right foot.  Dr. vWichman diagnosed a "contusion," and recommended an Ace bandage.  Employee saw Dr. vWichman again on June 27, 1984 and May 26, 1987.  The 1987 visit was for a bone spur on the right foot which became inflamed while working for Employer.  (Dr. vWichman March 6 and June 27, 1984 and May 26, 1987 chart notes.)  


There are no records of any right foot pain or symptoms until Employee saw Dr. vWichman on July 26, 1988.  Dr. vWichman reported Employee hurt his foot that day, and had "swelling and pain on the dorsum of his foot and the lateral aspect of his foot."  He diagnosed a "severe sprain."  (Dr. vWichman July 29, 1988 Physician's Report.)  Dr. vWichman gave him a release for full duty for July 28, 1988.  (July 26, 1988 To Whom It May Concern.)


Dr. vWichman reported in his August 1, 1988 Physician's Report:


After discussing this with him, it appears that he twisted his foot last Tuesday with his weight going over the foot and this resulted in pain.  This means that this perhaps should be considered as a new compensation injury rather than aggravation of the first one.


Orthopedically for the time being, no special treatment is recommended, only observation.  His treatment in the future will depend on whether he will get better or not.  


Employee testified he hurt his foot when he stepped down from a Sealand van; his ankle twisted, his foot twisted and his right foot "gave out."  He described this as: "[I]t kind of buckled my foot up under."  (Dere Dep. at 55.)  Dr. vWichman performed surgery on August 17, 1988 reporting in his Operative Report of that date:


The patient twisted and bumped the area which resulted in swelling that would not go away.  Since the swelling was aggravated by preexisting prominence of the metatarsal bone, it was thought that the shaving of the bone would relieve his symptoms.


On November 10, 1988 Dr. vWichman released Employee to his regular work, but prescribed orthopedic boots.  (Dr. vWichman November 14, 1988 Physician's Report.)   Employee was questioned about his foot after his surgery:


Q.
Had your foot healed then from that surgery by the time you went back to work on . . . ., October 10?


A.
Yes, sir.


Q.
Did the things that aggravated you in the past continue to aggravate you after that, after the August surgery had healed by October?


A.
Not so much, no, sir. 

(Dere Dep. at 60-61.)


In his March 15, 1989 Physician's Report Dr. Wichman indicated Employee had pain at the surgery site.  Defendants resumed disability benefits, apparently considering it an "exacerbation."  Defendants terminated temporary total disability on July 30, 1989.  (August 1, 1989 Compensation Report.)  In an apparent response by Dr. vWichman to a December 7, 1989 letter from Defendants, Dr. vWichman indicated Employee's July 26, 1988 injury would not result in a permanent impairment.  


In his February 22, 1990 Physician's Report, Dr. vWichman stated he had prescribed a special shoe for Employee, and that "we will see him in the future depending on whether he has symptoms or not."  Defendants refused to pay for the special shoe, and filed a Controversion Notice on March 30, 1990, indicating there was "no evidence that the current prescription was a result of the July 26, 1988 injury." 


On February 12, 1991 Employee saw Dr. vWichman for a rating of his permanent impairment to his right foot.  Dr. vWichamn gave him an 8 percent impairment rating of the right foot "based on the fact that he is still having difficulties in terms of pain and swelling in the area of the fracture."  (Dr. vWichman February 12, 1991 and March 22, 1991 Physician's Reports.)  In a later report, Dr. vWichman said the 8 percent rating was based on the "15o limited active inversion and 10o limited active eversion."  Defendants paid the benefits for the 8 percent rating.  (April 12, 1991 Compensa​tion Report.)


Employee saw Dr. vWichman on December 2, 1991 complaining of a pressure sore on the dorsum of his right foot.  His high arch and pressure from his shoes caused the skin to become inflamed.  Dr. vWichman prescribed an orthopedic shoe with an arch support.  (Dr. vWichman December 2, 1991 Physician's Report.)


Dr. vWichman retired and Davis Peterson, M.D., became Employee's attending physician.  On June 23, 1993 Dr. Peterson reported Employee had a bone spur "proximal to his previous transverse incision, possibly a ganglion cyst associated."  In addition, his great toe did not touch the floor when he stood.  Dr. Peterson recommended spur excision and lengthening of the great toe.  (Dr. Peterson June 23, 1993 Physician's Report.) On July 26, 1993 Defendants controverted payment of Dr. Peterson's charges, contending Employee's condition resolved in December of 1991.  (July 26, 1993 Controversion Notice.) 


On March 9, 1994 Employee again consulted Dr. Peterson, primarily about his great toe.  Dr. Peterson diagnosed: "Post traumatic cavovarus foot with marked midfoot degenerative disease."  Regarding the cavovarus and mid-foot problem, Dr. Peterson stated:  "I suspect he will eventually come to a midfoot fusion."  Dr. Peterson referred Employee to Declan Nolan, M.D.  (Dr. Peterson March 3, 1994 Physician's Report.)             


After Dr. Nolan's examination, Dr. Peterson reported that Dr. Nolan "agrees that he has mid-tarsal arthritis and is a reasonable candidate for mid-tarsal arthrodesis."  (Dr. Peterson March 17, 1994 Physician's Report.)  Defendants had Bruce Bradley, M.D., examine Employee in April 1995.  Dr. Bradley diagnosed a right ankle and foot sprain from the July 26, 1988 injury, "with [a] pre-existing multiply operated foot with multiple wedge osteotomies, bursal and bony prominence excision, first toe IP fusion with residual stiffness, scarification deformity and tendinitis.  This latter diagnosis is unrelated and pre-existing the injury of [7]/26/88."  (Dr. Bradley April 10, 1995 report at 4.)  Dr. Bradley specifically stated: 


I do not think his need for medical treatment to his right foot and ankle subsequent to 1991 is related to the 1988 sprain injury. . . .  I think Mr. Dere's 1988 injury was a temporary aggravation or sprain to a previously deformed, scarified, multiply operated on congenital foot condition.  I feel this aggravation resolved by mid-1989.

(Id.)


Dr. Bradley also reported:


I would feel that the rating that this man was given for the 1988 sprain was based on basically inversion/eversion motion which I think was previously compromised by the foot deformity itself as well as the subsequent multiple surgeries this man had on his foot prior to the 1988 sprain.  I think that he would have no impairment to the right foot as a result of the 1988 sprain according to the AMA Guidelines, Third Edition Non-Revised as I think any restrictions in range of motion in inversion and eversion was pre-existing and unrelated.

(Id.)


Dr. Peterson, at Defendants' request, completed an affidavit on June 6, 1995.  Dr. Peterson testified in his affidavit:  


[I]t is my opinion to a reasonable degree of medical certainty, that Mr. Dere sustained a sprain to his right foot as a result of his July 26, 1988 injury.  This injury did not permanently worsen or aggravate Mr. Dere's congenital foot condition.  The effects of this sprain injury have since resolved.


Further, it is my opinion to a reasonable degree of medical certainty that Mr. Dere's current foot condition and need for surgery is not related to Mr. Dere's 1988 sprain injury.   Instead, the proposed surgery to the right foot is aimed at alleviating Mr. Dere's foot com​plaints and abnormalities as a result of his congenital degenerative foot condition.


On December 15, 1995 Dr. Peterson was deposed.  When asked what caused Employee's current right foot pain, Dr. Peterson testified that it was "a combination of [the cavus foot condition], post-surgical changes, degenerative arthritis, and probably the element of trauma thrown in, so its a combination of things that have lead up to this."  (Dr. Peterson Dep. at 9.)  He also testified that the 1988 injury was "probably of a lesser degree and more transient."  (Id. at 10).  


Dr. Peterson changed his affidavit by saying the last sentence in the last paragraph quoted above should state:  "[C]ongenital and degenerative foot condition, degenerative being probably a combination of -- of post-traumatic degeneration, and degeneration referable to incomplete fusion or healing from both sources."  (Id. at 23.)  


Dr. Peterson also testified:


Q.
Now, if Mr. Dere has testified in his deposition that his July '88 injury was healed and he was back to his preexisting condition basically by November of '88, would that lead you to believe that the July '88 foot twist, ankle twist, whatever it was, was just nothing more than a temporary aggravation of his preexisting condition that had been on-going and had five surgeries on it prior to that?


A.
Yeah, if he stated that he was back to his base line, I would assume that's probably the case.


Q.
Okay.  And if he stated he was back to his base line by November of 1988, then would -- are you-- do you still believe the July 1988 foot strain is a causative factor in his need for surgery today?


A.  It could be.  It's -- again it's hard to say.


. . . .


Q.
But can you say to a reasonable degree of medical probability , in other words that it's more likely than not, that Mr. Dere's 1988 -- July 1988 strain is a substantial factor in his current condition? 


. . . . 


A.
I'd probably not say substantial.  I'd say it may have contributed to some degree, but not -- I didn't think of it as a primary cause, and I don't -- I --  . . . it may have had some contribution to the current situation. . . . But I can't tell you percentages.  It -- I don't think it is substantial though.  It's . . . .  Not a big substantial . . . . Not the predominant one, given all the other things that . . . . had gone before.


. . . .


Q.
Can you say but for his 1988 injury, he would need surgery today? 


A.
Possibly.


Q.
More likely than not?


A.
More likely than not that with . . . .  I believe there's a substantial chance that even in the absence of the '88 -- '88 injury, given the severity of the foot -- foot condition, that the natural history would have at some point resulted in a need for mid foot operation, given what had gone before.  I can't say whether that would have come later or earlier, and this injury is probably one of a number of factors contributing to that degeneration.

(Dr. Peterson Dep. at 31 - 34.)


Because there was a dispute about the cause of Employee's need for surgery, under AS 23.30.095(k) we had Employee examined by our choice of physician, Edward Voke, M.D.  In his March 26, 1996 report Dr. Voke stated:  


I do not believe to a reasonable degree of medical probability that Mr. Dere's 7/26/88 sprain injury to his right foot was a substantial factor
 in his need for medical treatment commencing on 3/3/94 and his current need for surgery.


 . . . .



Dr. Wichman predicted this gentleman would require a closed midtarsal osteotomy of the forefoot before the July, 1988 injury occurred . . . .  Mr. Dere's ankle sprain and contusion injuries which were industrially related were temporary in nature and were not the cause of his underlying ongoing degenerative changes and decompensation as far as the foot is concerned. . . .  He did not fracture his foot.  There was no severe lacera​tion of tendons or other types of trauma that could be construed today as a permanent or direct result of the past injuries.


. . . .


His 7/26/88 work injury was a temporary problem and an aggravation
 of pre-existing conditions. . . .   I do not feel the 7/26/88 injury is a substantial factor in permanently aggravating his foot as noted today.


Employee contends the opinions of Drs. Bradley and Voke do not overcome the presumption of compensability in AS 23.30.120.  Employee argues that, because Defendants paid temporary disability benefits in 1988 and 1989, as well as permanent impairment benefits, Defendants should not be allowed to dispute liability for the current problems.  Even if the opinions of Drs. Bradley and Voke overcome the presumption, Employee contends he has proven his case by a preponderance of the evidence.  He requests that we order Defendants to pay for the controverted medical expenses, his surgery and on-going medical care, as well a penalty, interest, attorney's fees and costs.


Defendants contend they produced evidence to rebut the presumption.  They argue Dr. Peterson's opinion is inconsistent and equivocal; they believe we should give more weight to the opinion of Dr. Voke, who was our choice of physician.  Accordingly, Employee failed to prove his claim by a preponderance of evidence, and it should be denied.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Defendants admit Employee enjoys the benefit of the presump​tion in AS 23.30.120(a) which provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . ."


Because Defendants admit the presumption applies, it is their "burden to overcome the presumption by coming forward with substan​tial evidence that the injury was not work related."  Louisiana Pacific Corp. v. Koons, 816 P.2d 1381 (Alaska 1991).    While the employee still bears the burden of proof, the burden of going forward with evidence shifts to the employer.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Veco, Inc. v. Wolfer, 693 P.2d 865,  869 (Alaska 1985).


If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


A longstanding principle that must be included in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984); Kessick v. Alyeska Pipeline Service Co, 617 P.2d 755, 758 (Alaska 1980); Miller v. ITT Arctic Services,  577 P.2d 1044, 1049 (Alas​ka 1978); Beauchamp v. Employers Liability Assurance Co., 477 P.2d 933, 996-7 (Alaska 1970).


Based on Wolfer, we consider the opinions of Drs. Bradley and Voke by themselves.  We find they overcome the presumption.  Accordingly, Employee must prove his claim by a preponderance of the evidence.


Employee contends that because Defendants paid disability and permanent impairment benefits, they should not be allowed to argue that Employee's injury is not the cause of his condition.  


First, we find there is nothing incongruous with Defendants' present position and the payment of temporary disability benefits.  They are contending his injury was only a temporary aggravation of a pre-existing condition.


Second, we consider Defendants' payment of permanent impair​ment benefits and their present argument that Employee's 1988 injury was only a temporary aggravation.  We  find Employee's argument, that Defendants should not be allowed to argue that Employee's condition was only temporary, is a request that we apply equitable estoppel.  We find we have authority to apply equitable estoppel in a workers' compensation proceeding.  Wausau Ins. Companies v. Van Biene, 847 P.2d 584 (Alaska 1993).  To conclude that equitable estoppel bars a party from asserting a right, we must find that there has been an assertion of a position by word or conduct, reasonable reliance thereon by another party, and resulting prejudice.  Id. at 588.


We find Defendants communicated a position when they paid Employee permanent impairment benefits; they acknowledged the injury caused a permanent change.  We find Employee presented no evidence of reliance upon this position, nor any evidence of resulting prejudice to him from the position asserted by Defen​dants.  We conclude equitable estoppel does not bar the defense of a temporary aggravation.  


Next we consider whether Employee proved his claim by a preponderance of the evidence.  Employee acknowledges that to prove his claim, he must show that the injury aggravated, accelerated, or combined with the pre-existing condition, and this aggravation, acceleration or combining was a substantial factor contributing to the ultimate disability.  Applicant's Hearing Brief at 8, citing United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


In order to prove the injury is a substantial factor, Employee must show that the disability or need for medical care would not have happened "but for" the employment injury and the injury was so important in bringing about the disability or need for medical care that reasonable men would regard it as a cause and attach responsi​bility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).  


The claimant need only prove that "but for" the subse​quent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree. 

Id. at 533.


We find Employee failed to prove his claim by a preponderance of the evidence.  We find Dr. Peterson's testimony is inconsistent and contradictory.  We find he stated one position in his affidavit and another in his deposition.  When asked if Employee's 1988 injury is a cause of his condition at this time, Dr. Peterson testified:


Q.
Okay.  And if he stated he was back to his base line by November of 1988, then would -- are you-- do you still believe the July 1988 foot strain is a causative factor in his need for surgery today?


A.  It could be.  It's -- again it's hard to say.


. . . .


Q.
Can you say but for his 1988 injury, he would need surgery today? 


A.
Possibly.

(Peterson Dep. at 32-33.)


Although we must resolve the doubt and inconsistencies in Dr. Peterson's testimony in Employee's favor, we give his testimony less weight because of its doubtful and contradictory nature. 


Employee argues Dr. Peterson has treated Employee for a consider​able length of time, and we should give his opinion greater weight.  We do not find that necessarily a reason to give his testimony greater weight than the other doctors.  Dr. vWichman, not Dr. Peterson, treated Employee initially after the injury.  Dr. vWichman, not Dr. Peterson, performed the surgery.  Like the other doctors, Dr. Peterson must review Dr. vWichman's records to form an opinion regarding the relationship of the 1988 injury to the present condition.  We find he has no greater ability to interpret and analyze Dr. vWichman's reports than any of the other physi​cians. 


We have considered Dr. vWichman's reports.  Although he believed the 1988 injury caused a permanent impairment, we find he was inconsistent about the basis for that rating.  First, in his February 12, 1991 report Dr. vWichman stated the 8 percent rating was "based on the fact that he is still having difficulties in terms of pain and swelling in the area of the fracture."  We find the injury was diagnosed by Dr. vWichman as a severe sprain; there was no diagnosis of "fracture" after the 1988 injury. 


Later Dr. vWichman filed another report regarding the rating.  He said the 8 percent rating was based on the "15o limited active inversion and 10o limited active eversion."  Dr. vWichman did not address how this related, if at all, to the 30 percent rating given after the 1982 injury.


In contrast to Dr. Peterson's opinion, we find Dr. Bradley  clearly stated that Employee's 1988 injury was only a temporary aggravation.  Employee contends Dr. Bradley failed to address the "combining with" or "acceleration" possibility.  We find there was no reason for Dr. Bradley to consider the "combining with" or "acceleration" aspect, once he determined the 1988 injury was only temporary and Employee had returned to pre-injury status.  Being a temporary aggravation, it left no permanent effect so it could not be a "combining" or "accelerating" factor.  We find there was no reason for Dr. Bradley to consider the "combining" or "accelerat​ing" aspect as argued by Employee. 

  Dr. Voke agreed with Dr. Bradley's opinion.  We find Dr. Voke was instructed on the "combining with" aspect of the law, and still concluded it was not a factor in the present condition.  We find Dr. Voke noted the inconsistencies in Dr. vWichman's impairment opinion when he stated in his report that the 1988 injury did not cause a fracture.  We find the opinions of Dr. Voke and Dr. Bradley are more persua​sive than Dr. Peterson's opinion.  Because we gave less weight to Dr. Peterson's opinion, we conclude Employee failed to prove his claim by a preponderance of the evidence.  We will deny and dismiss his claim.


ORDER

Employee's claim for medical and disability benefits, as well as an attorney's fee, for his 1988 injury is denied and dismissed.

Dated at Anchorage, Alaska this 13th day of August, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostorm              


Rebecca Ostrom,



Designated Chairman



 /s/ Harriet Lawlor              


Harriet Lawlor, Member



 /s/ Marc D. Stemp               


Marc D. Stemp, Member

RJO:rjo


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Wayne A. Dere, employee / applicant; v. Spenard Builders Supply, employer; and St. Paul Fire & Marine, insurer / defendants; Case No. 8815145; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1997.

                             _________________________________

                             Brady D. Jackson, III, Clerk
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     �Our staff's March 15, 1996 letter to Dr. Voke asking for his opinion, explained a substantial factor "means that (1) the condition would not have occurred at the time it did, in the way it did, or to the degree that it did but for the employment and (2) that reasonable people would regard it as a cause and attach responsi�bility to it."


     �Our staff's March 15, 1996 letter to Dr. Voke also ex�plained "a pre-existing condition may be fully compensated if the employ�ment aggravated, accelerated or combined with the pre-existing condition to result in disability or the need for medical care."





