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JESSIE FLEMMING,



)








)




Employee,


)
DECISION AND ORDER




  Applicant,

)








)
AWCB CASE Nos.
9422321



v.




)



9413757








)



9227482

MUNICIPALITY OF ANCHORAGE,

)



9125473

(Self-Insured),



)








)
AWCB Decision No. 96-0343




Employer,


)




  Defendant.

)
Filed with AWCB Anchorage

___________________________________)
September 27, 1996


We heard the employee's claim for benefits at Anchorage, Alaska, on July 11, 1996.  The employee appeared and is represented by attorney Michael J. Jensen.  Attorney Clay A. Young represents the employer.  The record remained open until the parties executed a partial compromise and release (C&R).  We approved the partial C&R on August 22, 1996.  We closed the record on September 5, 1996 when we next met after approving the partial C&R.  


ISSUES

1.
Whether the employee is entitled to temporary total disability (TTD) benefits from March 17, 1995 through July 6, 1995.


2.
Whether the employee is entitled to attorney's fees and costs.  


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee worked for the employer's division of Parks and Recreation beginning in 1979.  The employee testified he injured his back on seven different occasions, beginning in 1990.  His most recent back injury occurred on October 12, 1994.  Initially the employee sought the following benefits:  TTD from March 17, 1995 through August 3, 1995;  permanent partial impairment benefits (PPI);  medical costs;  vocational rehabilitation benefits;  a compensation rate adjustment;  penalty;  interest;  and attorney's fees and costs.  The employer has filed a petition to recover an overpayment.  


On August 22, 1996, we approved a partial C&R.  In that partial C&R, the parties resolved the employee's compensation rate issue, setting his rate at $550.00 per week, based on average weekly wages of $801.00 per week.  The compensation rate is effective beginning October 12, 1994.  The employee received TTD benefits for time loss after October 12, 1995 at the rate of $700.00 per week.  The parties also agreed TTD should have been paid from July 7, 1995 until August 3, 1995, and that this amount shall be deducted from any overpayment the employer may have made.  The partial C&R acknowledged the employee's entitlement to vocational rehabilitation, and PPI at 26%.  No other issues (including attorney's fees and costs) were resolved in the partial C&R.  Therefore, the issues for decision are TTD benefits from March 17, 1995 through July 6, 1995, and attorney's fees and costs for all benefits (those settled in the partial C&R and this decision).  


The employee's treating physician, Robert Fu, M.D., described the employee's most recent complaints in his October 12, 1994 report:  



Jessie was seen today on an emergency basis.  Yesterday he put up eight pallets.  This included lifting, pounding, and hammering.  This morning while operating a sweeper he started having muscle spasms along his right chest and right arm with swelling of the right upper extremity to the point that he could not work. 


The employee next presented to Dr. Fu on December 1, 1994.  Dr. Fu noted:  



Jessie continues to have recurrent aches and pains in different parts of his body:  lower back, neck, shoulders, arms, and chest.  These all occur when he is at work and get better  when his is off work.  It is getting so he takes off work every month.  I told Jessie that it might be better to make a decision concerning his work and reduce this to a permanent light duty. 

Dr. Fu recommended:  "He is to check with his supervisor to see if there is a permanent light duty position he can get into.  If there is, I would support him in this."  (Dr. Fu, December 1, 1994 report).  


In a January 24, 1995 report, Dr. Fu noted the employee presented with complaints of headaches for "the past two weeks."  Dr. Fu diagnosed "muscle tension type of headache."  Dr. Fu's March 20 and 21, 1995 reports state the employee complained of increased back pain and "tremendous headaches."  


On referral from Dr. Fu, the employee saw Jay D. Makim, M.D., on April 4, 1995.  Dr. Makim's April 4, 1995 report provides in pertinent part:  



The patient comes here today for follow up of his headache, neck pain, and muscle spasm.  The patient was originally referred by Dr. Fu's office.  He had an MRI of the C-spine done in 1993 which was available for my review today.  I reviewed this with him.  It showed C5-6 disc herniation which has an impingement effect on the spinal cord and nerve root at that level.  There is also a small disc bulge at C6-7.  I discussed with him that this could most likely represent an underlying cause of his headache and muscle spasm in the back of his neck. 


In an April 17, 1995 letter to Cindy Liggett, the employer's junior administrative officer, Dr. Fu summarized the employee's complaints as follows:  




Jessie has been seen intermittently in this office for the past 2 1/2 years.  Jessie has chronic low back pain and chronic neck pain with underlying degenerative changes.  He has been through our rehabilitation program.  He has been able to continue working, but intermittently he has a flare-up of his neck and back pain.  This has been occurring more often and he has been missing more time from work in the past year, especially this winter.



In my last note I indicated that we need to restrict Jessie as far as the amount of weight he has to lift.  I restricted this to a light duty capacity with lifting of more than 20 pounds, and frequent lifting of more than 10 pounds.  I had mentioned no shoveling, limited stooping and bending.  My definition of this is that he can pick up objects from the floor and pick up trash, but not as a constant repetitive activity.  



I reviewed his job description.  He should be able to handle all of this, including maintenance of turf areas.  When Jessie gets back from his annual leave he will probably be able to perform all of his job duties, but the lifting will probably be limited to less than 25 pounds.  As to whether he will be able to perform his entire job with no restrictions, I personally doubt it from our history of following him for the past two years with repeated problems.  


On May 2, 1995, Louis L. Kralick, M.D., examined the employee and released him to "full duty work" with no restrictions.  Dr. Kralick remarked:  "Patient should see Dr. M. James for conservative treatment of problems - nothing to offer from a surgical standpoint."  (Dr. Kralick, May 2, 1995 work release).


In a May 2, 1995 report, Dr. Fu noted:  



Jessie is doing well now since his last bout of pain, but given the recurrent episodic problem, I would anticipate that he can be released for work but he will not be able to do the full range of work he was doing previously.  As I had mentioned to Cindy Liggett, I will limit his work to light to light-medium capacity.



Jessie was given a no-restriction status by Dr. Kralick.  From his overall status, however, I feel that his pain problem will continue to be recurrent, but hopefully not as severe as the last bout.  



I will see Jessie again when he has a recurrence.  In the meantime, I told him that my recommendation would still be work between a light and light-medium capacity, and no more than that.  


At the employer's request Gary A. DeAndrea, M.D., and Spencer D. Greendyke, M.D., examined the employee on May 20, 1995.  In pertinent part, their May 20, 1995 report diagnosed:  



1.
Chronic neck, shoulder, and arm pain from a  cervical strain, exacerbated on a more probably than not basis to the work-related injury of October 12, 1994.  However, neck pain has been noted as early as May 1990 and is therefore, considered a pre-existing condition.



2.
Chronic midline nonradicular low back pain, not related on a more-probable-than-not basis to the work injury of October 12, 1994.



3.
Right C7 denervation, by EMG, and normal nerve conduction study of January 11, 1993 which antedated the work-related injury of October 12, 1994. 



4.
Degenerative disc disease, C5-6 more than C6-7, by plain x-rays of April 5, 1995.



5.
Moderate left-sided C5-6 disc herniation with spinal cord impingement; small, central C6-7 disc herniation without spinal cord impingement; and notable normal neural foramina on MRI of April 17, 1995.  The C5-6 lesion had no notable change from January 11, 1993, and, therefore, antedated the work-related injury of October 12, 1994.  



6.
Degenerative disc disease with central and left L4-5 disc herniation with bilateral impingement on the neural foramina, as well as mild bulging at L3-4 and L1-2, by MRI of April 17, 1995, reportedly worse since April 29, 1992.  

Drs. DeAndrea and Greendyke continued, opining:  



This case is complicated by copious medical records and a very poor and inconsistent chronologic historian [the employee].  Back pain has been noted as early as May 1990 and low back and rectal pain as early as September 1990.  It is therefore, the opinion of this panel that his symptoms existed prior to the work-related injury of October 12, 1994.  



There is no current objective evidence of myelopathy or radiculopathy on neurologic examination.  The examinee is, therefore, felt not to have a ratable permanent partial impairment related to the work-related injury of October 12, 1994.



The examinee is felt to be fully employable, with the restriction of heavy lifting and repetitive bending or squatting, as symptoms permit. However, given that evidence of impingement on the spinal cord by MRI, it is recommended that the examinee at least be monitored by his treating physician for myelopathic signs and decompressive surgery, as appropriate.  


In a May 23, 1995 chart note, Dr. Fu noted:  



He was apparently assessed by a couple of doctors at Providence and was asked to do all sorts of physical activities at that time.  After the testing he had stiffness and soreness leading to this morning's inability to work. . . . If he is still not able to work tomorrow, he is to let me know and I would like to see him.  


In his June 13, 1995 chart note, Dr. Fu noted:  "After Jessie had his independent medical examination, he indicated that he had severe pain and was unable to go back to work. . . . I told Jessie that I would like to release him back to light duty and get him back to work."  On June 13, 1995, Dr. Fu signed a return-to-work slip for "light duty work" and a prescription slip for a "gym facility for work-outs one month."  


In a July 11, 1995 letter the employer's physician, Dr. Greendyke stated:  



As you know, Mr. Fleming suffers from a chronic degenerative condition of the spine, with elements of concern in both the cervical and thoracic regions, as well as the more common lumbar region.  He has objective magnetic resonance imaging documentation of this disease process, and this documentation helps to support his claim of discomfort.  



I have reviewed the job requirements provided the municipality of Anchorage, and it is my opinion that Mr. Fleming could only perform the extremes of these duties with a significant amount of discomfort.  In addition, such labor intensive activities may actually worsen his chronic degenerative condition in a more rapid fashion. 



Since I do not feel that Mr. Fleming is a candidate for a continuation of his current vocation, I would like to recommend consideration for retraining this individual in an occupation that is less labor intensive and may produce fewer symptomatic episodes.  


In a July 26, 1995 note, Dr. Fu opined:  "Jessie did not have a separate new injury claim from his recent pain problem as far as I can determine."  (emphasis in original).  In his August 3, 1995 report, Dr. Fu found the employee's low back and cervical conditions to be medically stable.  Dr. Fu concluded:  "In summary, at your request for a PPI determination secondary to his neck and low back problems, Mr. Fleming has a 26% impairment of the whole person."  



On May 3, 1995, the employer filed a controversion notice denying temporary total disability benefits from "3/18/95 and ongoing."  The employer reasoned:  "Current inability to work in [sic] unrelated to his employment.  Claimant has degenerative disc disease."  The employee took annual leave with pay from March 20, 1995 through March 28, 1995;  April 4, 1995 through April 28, 1995; May 1 through May 2, 1995;  May 12, 1995; and May 28, 1995 through July 6, 1995.  (Ms. Liggett, December 11, 1995 letter).  The employee took leave without pay from July 7, 1995 through July 23, 1995.  (Id.)  The employee took family leave without pay from July 24, 1995 through November 10, 1995.  (Id.)  "The employer since it did not have a position available within Fleming's physical limitations terminated his employment effective November 21, 1995."  (August 22, 1996 partial C&R).  


On August 21, 1995, the employer filed a Compensation Report which indicates the employee last received TTD from "10/16/94 through 10/18/94."   The report also indicates that PPI benefits began August 3, 1995 and that "PPI [is] being paid under reservation of rights."  


The employee argues that he is entitled to TTD from March 17, 1995 to August 3, 1995, the date he was found to be medically stable and received his PPI rating.  He asserts he should not have been required to use his personal leave during this time period.  The employee also seeks an award of statutory interest and penalty for these time loss benefits.  The employee argues attorney's fees should be based on all claimed benefits which were controverted or otherwise resisted by the employer.  


On September 22, 1995, the employer filed an "Answer to amended applications for adjustment of claims" denying in pertinent part, the employee's claims for TTD or temporary partial disability (TPD) benefits, penalties, attorney's fees, costs or interest.  The employer argues the employee was medically stable by May 2, 1995 when Dr. Kralick released the employee to full duty work, with no restrictions.  Further, the employer argues that the employee did not report any new injury in March of 1994 which caused a disability.  In addition, the employer argues the employee's back spasms and headaches are not related to his work, and implied that the employee may have injured himself outside the workplace.
  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
TTD from March 17, 1995 through July 6, 1995.  


AS 23.30.185 provides:  



In case of disability total in character but temporary in quality, 80 percent of the in​jured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disabili​ty benefits may not be paid for any period of disability occurring after the date of medical stability.


AS 23.30.120(a), states in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act.  This includes issues of the work relationship of the original injury or aggravations or accelerations of pre-existing conditions, or combinations with those pre-existing conditions.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  More recently, the supreme court held that the presumption also applies to non-causation issues, including continuing disability, Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986); and continuing medical treatment or care Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ."  Id.


If the employee presents sufficient evidence to establish the link, the statutory presumption attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)).


If the employer produces substantial evidence, the presumption drops out, and the employee must then prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The primary issue for decision is whether to award TTD benefits from March 17 through July 6, 1995.  We find Dr. Fu's August 3, 1995 report that the employee was medically stable as of that date, in concert with his numerous prior reports detailing the employee's disability and work restrictions raises the presumption of compensability.  We find Dr. Kralick's May 2, 1995 release to work rebuts the presumption.  Therefore the presumption drops out and the employee must prove all elements of his claim by a preponderance of the evidence.  


We find the employee proved all elements by a preponderance of the evidence.  We find the preponderance of the evidence supports the employee's position that he was disabled between March 17, 1995 and July 6, 1995.  We accord great weight to Dr. Fu's opinion as he has treated the employee continuously since 1990 and he is the employee's treating physician.  We accord diminished weight to the opinions of Dr. Greendyke and DeAndrea as they only examined the employee once and did not appear to consider the totality of the employee's numerous work injuries.   We give little, if any, weight to the opinion of Dr. Kralick that the employee could return to work with no restrictions.  Dr. Kralick examined the employee only once, and his opinion is contrary to the overwhelming medical evidence, including that of the employer's independent panel.  Accordingly, we conclude we must find the employee was disabled from March 17, 1995 through July 6, 1995, the period of time at issue. 


We find, based on the leave taken by the employee during the disability period, gaps exist in the period of time for which the employee seeks TTD.  We find there is insufficient evidence in the record to determine whether the employee worked some days during the disability period.
  We find the employee was terminated based on the employer's inability to place him in a light duty position within his physical abilities.  Accordingly, we conclude we are unable to precisely calculate the employee's entitlement to additional time loss benefits.  We encourage the parties to determine these calculations.  We reserve jurisdiction should the parties not agree regarding the employee's additional entitlement regarding time loss benefits, or to resolve any subsequent disputes regarding this issue.

II.
Interest and Penalty.  


The employee seeks an award of interest on his time loss benefits awarded herein.  The employer shall pay interest, at the statutory rate under AS 45.45.010, on the benefits awarded.  Land and Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Moretz v. O'Neill Investigations, 783 P.2d 764 (Alaska 1989).  We reserve jurisdiction to resolve subsequent disputes.  


The employee also seeks a penalty under AS 23.30.155 on the amounts awarded.  We find the employer controverted in good faith, and therefore, deny the employee's request for a penalty.

III.
Attorney's Fees and Costs.  


We next consider the employee's request for attorney's fees and costs.  AS 23.30.145(b) provides:



(b)  If an employer fails to file timely notice of con​troversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medi​cal and related benefits and if the claimant has em​ployed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, includ​ing a reasonable attorney fee. The award is in add​ition to the compensa​tion or medical and related bene​fits ordered.  


We find the claim was controverted both by a Controversion Notice and by the employer's actions. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  


The employee seeks an award of actual attorney's fee under subsection 145(b) for benefits received before and after the August 22, 1996 partial C&R, and those issues resolved in the partial C&R.  We find the employee retained an attorney.  We find the employer resisted paying TTD from March 17, 1995 through August 3, 1995, permanent partial impairment benefits,  medical costs,  vocational rehabilitation benefits,  a compensation rate adjustment,  penalty,  interest,  and attorney's fees and costs.    


Subsection 145(b) requires that the attorney's fee awarded be reason​able. Our regulation 8 AAC 45.180(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed.  It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits resulting from the services obtained.  


We find the issues were complicated, and vigorously contested.  We find the employee obtained the services of an attorney who provided legal services, submitting evidence to support the employee's claims and aggressively pursued his claims.  We find the attorney's actions resulted in the ultimate resolution and successful determination of his claims.  We find the benefits to the employee were substantial.  We conclude we shall award reasonable attorney's fees and costs to the employee. 


The employee's attorney's affidavit details 47.10 hours for attorney fees at $195.00.  We have reviewed the billings and find the number of hours and rate reasonable.  The employer did not object to the employee's billing rate.  We award the employee $9,184.50 for attorney's fees.  The employee also seeks an award of costs.  The affidavit details 29.30 hours for legal assistant fees at $80.00 per hour.  We have reviewed the legal assistant billings and find the number of hours and rate to be reasonable.  We award the employee $2,344.00 for legal assistant costs.  The employee also seeks other costs which total $340.69.  As the detailed costs are all allowable under 8 AAC 45.180(f), we shall award these costs.  The employer shall pay the employee a total of $11,869.19 for attorney's fees and costs.  


ORDER

1.
The employer shall pay the employee for time loss benefits for the period of disability from March 17, 1995 through July 6, 1995, in accordance with this decision and order.  We reserve jurisdiction to resolve subsequent disputes.  


2.
The employer shall pay the employee statutory interest on the time loss benefits awarded above.   


3.
The employee's request for a penalty is denied and dismissed.  


4.
The employer shall pay the employee $11,869.19 for attorney's fees and costs.  


Dated at Anchorage, Alaska this 27th day of September, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot          


Darryl L. Jacquot, 



Designated Chairman



 /s/ S.T. Hagedorn           


S. T. Hagedorn, Member



 /s/ Patricia Vollendorf    


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jessie Fleming, employee / applicant; v. Municipality of Anchorage (Self-Insured), employer / defendant; Case Nos. 9422321, 9413757, 9227482, and 9125473; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of September, 1996.

                             _________________________________

                             Brady D. Jackson III, Clerk
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     �These allegations were not substantiated at the July 11, 1996 hearing.  


     �See page 6 where we listed the leave taken by the employee.





