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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DAVID F. TRAVERS,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9604328

TAKE OUT TAXI,




)








)
AWCB Decision No. 96-0344




Employer,


)








)
Filed with AWCB Anchorage



and




)
August 23, 1996








)

INSURANCE COMPANY OF NORTH AMERICA,)








)




Insurer,


)




  Defendants.

)

___________________________________)



On the basis of the written record we are deciding this petition to reconsider or modify our July 29, 1996 interlocutory decision on this claim, which required the employee to attend an employer's independent medical examination (EIME) and affirmed a Workers' Compensation Officer decision to set a penalty and interest dispute to be considered with the other issues in the hearing on the merits of the claim. AWCB Decision # 96-0306. 


The employee represents himself; attorney Elise Rose represents the employer and insurer. We treated this as a reconsideration request under the Alaska Administrative Procedures Act (APA), and closed the record on August 20, 1996, when we first met in Anchorage after receiving the employee's petition and the employer's opposition. 


ISSUE

Shall we exercise our discretion under AS 23.30.130 or AS 44.62.540 to reconsider the our interlocutory decision of July 29, 1996?


SUMMARY OF THE EVIDENCE AND ARGUMENT

In early March 1996 the employee resigned his position as a delivery driver following a dispute with his employer. On March 18, 1996 the employee submitted a Notice of Injury form to his employer, indicating that he had injured his right arm in a fall at work during the first week of January 1996. On May 7, 1996 he saw David Ingraham, M.D., in the Emergency Room of Providence Hospital.  Dr. Ingraham found X-rays of the arm to be normal, but diagnosed a chronic sprain of unclear etiology. He saw several physicians following this, and submitted the medical reports to the employer. The employer completed and served a Notice of Controversion in response to these reports on May 22, 1996.


On May 14, 1996 the employee filed an Application for Adjustment of Claim, requesting temporary total disability benefits from May 11, 1996 continuing, medical benefits, penalty, interest, and reemployment benefits. On May 29, 1996 he filed an Affidavit of Readiness for Hearing. On May 30, 1996 the employer filed an Opposition to the request for a hearing. Workers' Compensation Officer Gaal held a prehearing conference on May 31, 1996. In this conference the employee raised a complaint that the employer failed to controvert his Notice of Injury within 21 days, and the employer requested a deposition and a medical examination of the employee. In the June 4, 1996 Prehearing Summary of this conference Ms. Gaal directed the parties to proceed with discovery, and gave an approximate date (about 30 days) for a subsequent prehearing conference to set a hearing date. At the employee's request Ms. Gaal held an emergency prehearing conference on June 3, 1996 to deal with discovery issues. 


The employee filed a second Application for Adjustment of Claim on June 13, 1995, contending that the Workers' Compensation Officer erred in failing to set a specific hearing date during the prehearing conference of May 31, 1996. Ms. Gaal held a third prehearing conference on July 8, 1996, dealt with several discovery issues, and attempted to set a hearing on the merits for October 1, 1996, the earliest docket with the three-to-four-hour time slot needed by the parties. The employee refused to attend an EIME with the employer's physicians if a hearing could not be scheduled sooner. The parties stipulated to a brief hearing on July 25, 1996 for argument concerning the June 13, 1996 Application and concerning the employer's request for an EIME. This stipulation was incorporated into the prehearing summary issued on July 11, 1996. 


At the hearing the employee contended that the employer's Controversion was filed 77 days after the Notice of Injury, violating the 21 day limit and incurring a penalty under AS 23.30.155(c)(citing in a footnote to the annotated text of the statute). Although he recognized that neither party was ready for a full hearing on the merits at that time, he contended that Ms. Gaal should have set a hearing on the issue of the late Controversion penalty at the first prehearing. He argued that the Controversion was illegal because it was not founded on substantial fact. 


The employer argued that Ms. Gaal exercised her discretion appropriately to shepherd the case toward a comprehensive hearing on all issues related to the claim, and that discovery has been moving at a reasonable pace. Because no compensation has even been claimed for the period before the Controversion, it contended that no penalties can possibly be due under the Alaska Workers' Compensation Act. 


Concerning the proposed EIME, the employee argued that the employer is not authorized to have him examined by physicians  licensed in states other than Alaska. He also raised an objection under the Alaska Supreme Court ruling in Commercial Union Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976) ("Smallwood") because he will not be able to afford to go out of state to depose those doctors for cross-examination. He agreed to attend the EIME only if ordered, or if the employer should pay the compensation or penalties due to him.  


In our interlocutory decision of July 29, 1996 we noted that the regulation at 8 AAC 45.070(c) specificly provides that prehearings held following an Opposition to an Affidavit of Readiness for Hearing should be used to either (1) set a hearing, or (2) set a date by which board action will be taken. We found that Ms. Gaal opted to follow the second: she dealt with discovery issues and set a follow-up prehearing in which to attempt to set a specific hearing date once the parties had a firmer grasp of their needs for testimony and argument. We found that Ms. Gaal was attempting to meet her responsibilities under 8 AAC 45.065(a) to aid the development of the case for its presentation in a hearing. We found no evidence that she acted unreasonably in not setting individual issues for hearing while the case was being actively developed by the parties through discovery. Considering the evidence available to us, we could not conclude that the Workers' Compensation Officer erred by abusing her discretion in this matter. We affirmed the decision that the penalty issue should be argued in the hearing on the merits of this case.


Concerning the EIME, we noted that employer's have an explicit statutory right to medical examinations of injured workers by physicians of their choosing. In 1988 the Alaska legislature specificly included physicians licensed in other states to the pool from which employer's could choose. The limits of the employer's right is simply the "reasonable" standard in the language of AS 23.30.095(e). This is normally interpreted by board panels to be reasonable times, frequency, location, and so on. Under the statute neither injured workers nor the board have the right to refuse an EIME unless it is unreasonable for a specific reason. In this case we found that the employer's request was within the limits of the law: we had no evidence that the scheduling, location, or any other proposed arrangement for this examination by a medical panel was so unreasonable as to justify refusal.


Concerning the employee's Smallwood objection to the proposed EIME, we noted that this Alaska Supreme Court case deals with the admission of medical reports into the hearing record, not with whether or not examinations can take place. Consequently, a Smallwood objection does not apply to an EIME under AS 23.30.095(e). Nevertheless, we pointed out to the parties that if there is a need for cross examination of these or any other medical reports before they are considered in a hearing, the opportunity for cross examination is guaranteed and governed by the regulations at 8 AAC 45.052. 


On August 5, 1996 the employee filed several pages of documents objecting to the findings and conclusions of the July 29, 1996 decision, and asking us to rehear, modify, or reconsider our order. In these documents the employee argued that there is no defense to the penalty request, that the fine would go to the Second Injury Fund (sic), and that the penalty should be assessed immediately. He argued that the employer made an improper request at the hearing, asking us to sign a pre-prepared Order instructing the employee to attend the EIME. He contends that this Order was a petition which should have been served according to 8 AAC 45.050 (sic). [The board did not sign or address the Order proffered, but drafted its own decision and order according to its usual practice]. The employee argued that the employer's attorney fraudulently claimed that one of the EIME physicians was in the process of getting an Alaska license to practice. He also argued that the board decision required him to attend the EIME which was scheduled within 15 days, and that he has 30 days to appeal the decision. 


The employer filed an Opposition to Response to Decision and Order on August 7, 1996, contending that the employee had provided no evidence of a change of condition or a mistake of fact. It provided licensing information concerning the EIME physicians, and pointed out that the State of Alaska (like most states) allows physicians licensed in other jurisdictions to perform forensic and legal medical examinations. It argued that there is no basis to modify our decision.  


We closed the record for reconsideration under AS 44.62.540 of the Alaska Administrative Procedures Act on August 20, 1996, when we next met to review cases on the written record. One of the panel members was serving on jury duty. As only two members of the panel were available, we acted as a two-member quorum in accord with A.S.23.30.005(f). 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
MODIFICATION

AS 23.30.130(a) provides for modification of a compensation order:


"[o]n the ground of a change of conditions . . . or because of a mistake in the determination of a fact . . . ."  


The employer asserts no change of conditions, or mistake of fact on our part. Consequently, no modification of our decision can be made under this provision. Accordingly, we will consider the employee's documents as a request for reconsideration under Alaska's APA, which gives us discretion to re-examine our decision on any basis, but limits the re-examination to 30 days from our original decision. Accordingly, we closed our record as soon as we met following our receipt of the parties' pleadings.

II. 
RECONSIDERATION

The Alaska Administrative Procedures Act at AS 44.62.540 provides, in part:


(a)  The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party. To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision. The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent. If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b)  The case may be reconsidered by the agency on all the 
pertinent parts of the record and the additional evidence and argument that are permitted, . . . .


After reviewing the case record and the parties' additional pleadings, we still find that the Workers' Compensation officer did not abuse her discretion in consolidating the penalty issue with the rest of the claims for benefits, to be considered in the hearing on the merits. We also reconfirm our finding that the employer's request for an EIME was within the limits of AS 23.30.095(e): we find no evidence that the scheduling, location, or any other proposed arrangement for this examination by a medical panel was so unreasonable as to justify refusal. We must deny the employee's petition for reconsideration. 


For information, we again note that our statute at AS 23.30.095(e) allows EIME's by physicians licensed in their state of residence. The question of where physicians may conduct forensic and legal medical examinations is governed by the Alaska State Medical Association and the equivalent medical board of each state. 
ORDER

The employee's request for modification under AS 23.30.130 or reconsideration under AS 54.62.540 is denied.  The interlocutory decision and order on this case, AWCB Decision No. 96-0306, issued on July 29, 1996 is affirmed. The parties shall proceed in accordance with that decision.


Dated at Anchorage, Alaska this 23rd day of August, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters           


William Walters, 



Designated Chairman



 /s/ Philip E. Ulmer           


Philip Ulmer, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of David F. Travers, employee / applicant; v. Take Out Taxi, employer; and Insurance Company of North America, insurer / defendants; Case No.9604328; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of August, 1996.

                             _________________________________

                             Mary Malette, Clerk
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